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PREFACE. 



JLhe following work was undertakeiii from a consi- 
deration that it might be us^ul to the commercial 
part of the community^ to have the law and author!^ 
ties relative to bills of exchange collected and stated 
in a form to which all might have access. For above 
a century past, the trade and manufactures of this 
country have been advancing with rapid strides } and 
bills have come to be so generally employed in all 
mercantile dealings, that they may be said to have in 
a great degree superseded the use of cash. It is high- 
ly necessary, therefore, that every person should in 
some measure be acquainted with the laws established 
with regard to these documentSt 

From the number of questions that have occurred, 
and which have been ultimately determined by the 
Supreme Court of the kingdom, a great mass of de- 
cisions has been reported 5 and as the law might be 
considered as ascertained in so many cases, the sub- 
ject, as a, branch of the commercial jurisprudence of 
the country, being obviously susceptible of the form, 

seemed 



seemed to be entitled to the rank^ of a separate trea^ 
tise. As this might be accomplished by a proper se? 
lection and arrangement of the materials^ the author 
conceived that he could not better employ his leisure 
hours, than in endeavouring to collect the authori- 
ties from the difFcf ent vokunss of decisions, and to. 
reduce them, along with the information derived from 
pther sources^ into son^ething of a systematic shap€<< 

It is perhaps somewhat singular, that although^ ii^ 
England, there is a great variety of treatises on bills, 
no recent attempt of the Tcind has been made in this 
country, where bills are peculiarly interwoven with 
many parts of the municipal law, so as to hold a ve? 
ry interesting smd conspicuous station. The only 
work on the subject is that of Mr Forbes, Professor 
of Law in the University of Glasgow, which wa^ 
written and published about a hundred years ago ; a 
performance unquestionably of merit in its day, and 
displaying considerable erudition, but which is bow 
^ther obsolete, both in matter and style. 

In treating the subject under difFerent distinct 
heads, in the natural order of the constitution, trans* 
ference, and extinction, of the bill, it was scarcely 
possible to avoid some repetitions ; but the charge of 
redundancy was rather chosen to be incurred, thai^ 
|hat of being unexplicit or obscure* Many disputes 

having 



tiaving arisen from an ignorance of^ or inattention to, 
the necessary requisites of bills, the author has been 
particularly full on that part of the subject. To pro- 
fessional men, the details into which he has entered 
may appear unimportant or unnecessary ; but it is to 
be remembered, that the work is in a great measure 
calculated for classes of the community who have 
not die same opportunities of acquiring information 
that they have ; and, by the capdid, this will be admit- 
ted as a sufficient excuse* But even to professional 
men it may be of service, inasmuch as it may tend to 
point out cases, and direct their attention to authori- 
tieS| whkh they may wish to consult. 

It is therefore hoped that the work will be found 
to be of some utility ; but, whatever may be its re- 
ception, the author will at least have the satisfaction 
of reflecting, that his researches have b^n accompa- 
nied often with amusement, and generally with some 
Improvement to himself. 
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ADVERTISEMENT. 

ted that, before the bill became payable, a letter had been fent to 
the indor(er, informing him that it fell due on a cerUun day, and dc- 
furing him to attend to it ; but this, he contended, was not tantamount 
to a regular notification of difhonour, becanie the bill mi^t have bees 
retired by the accepter. Macdougal a. Davidlbn. 

ft. A pcribn drew a bill for 140I. upon his debtor, ftayablc to him- 
felf or order, three months after date, which he fubfcribed as drawer. 
This bill he fent to the debtor for acceptance. About fifteen months 
afterwards, he brought an action again ft the debtor for payment of 
his account, amounting to 147I., which the debtor faid he had no ob- 
jeAion to pay, upon being allowed dedu^on for 140I., the amount of 
a retired bill in his prflelOon, which he produced with his name 
fcored. The creditor urged, that he had indeed (ent fuch a bill for 
acceptance, but that it had never been returned to hhn accepted ; and 
that this wa5 one reafon of his demanding payment of the full Turn 
due to him. The debtor, on the other hand, alleged that he had 
paid the bill, which had been drawn for a part of the debt ; that as 
a retired document in his hands, it was probatiTe of its amount ; and 
that the prefumption of payment thence arifing, could only be rcdax' 
gued by a contrary proof. To this it was rejoined, that the circum- 
ftance, of the bill being in the accepter's hands, did not, under the 
other circumftances of the ca(e, amount to a prefumption of its hav- 
ing been paid, efpecially as there was no indorfement by the drawer, or 
receipt of payment on the bill, or elsewhere ; and that it was incum- 
bent on the accepter to prove that the bill had been in the poflciHon 
of the drawer after acceptance. The question therefore is. Whether 
or not an accepted bill, in the cuftody of the accepter after it is due, 
biit without any receipt or indorfation upon it, affords a fiifficient pre- 
fumption of its having been paid by him ? — which question the Court 
has not yet dctermmed. Cnthill a. Ofwald* 
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B|ii ldk9^o«lgia 0f baia #£ MohMig^ ^§ i|ii^ye4 iq coo^ 
^iliynbleokaeiiriiif ^ and it in npt ^ery 1MI ^^f^^P^ 

ta tkd f ttdest sftgei o| aoektf » H ia natural 19 
suppose tfiiM: tke Hniled ttaffic of ^vakiaiKl w«s caarnfi§ 
(HI by Wttti or a dii^t ieisfaitagd of fioix]t9i(^4k>^f 
Bot ^ incon^idtece and hudbqiiacj of thU, 041^ 
soon have taught them the necessity of adopting some 
pmmon standard of value. It ^ prob^^le^ that 4^Qse 
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commodities which were of most current disposal, or 
in greatest request, were at first used as a measure of 
the exchangeable value of others. Ift early times 
cattle seem to haye been a common instrument of 
commerce ; and in Homer, the price of armour is esti- 
mated by the number of oxen which it cost. In pre- 
ference, however, to every other commodity, men ap- 
pear in all countries to have soon given a decided pre- 
ference to metals as a medium of exchange. Iron 
performed the function of money at Lacedemon, and 
copper among the first Romans 5 but, in richer coun<^ 
tries, the precious metals sujpefseded all others. We 
find that gold and silver were used^ at a very remot<^ 
period, as a representative of value, not merely in bul-^ 
Hon, but as cuitent money. Abrahafm weighed ta 
Ephron four hundred sheikels of silver, current money 
with the merchant^ for the field of Machpelah' . The 
shekels are here said ito have been received by weight ;• 
but it is pretty evident they" were a coined money : 
fbt, among the same people, it is afterwards repre- 
sented that, to facilitate the offerings to the tabernacle^ 
they were furnished with half shekels and smaller 
coins, to purchase sheep, doves, &c. for the sacri- 
fices ^ . And at any rate, the transition is obvious from 
the use of the precious metals in bullion. as a.ifiedium 
of exchange, to the erection of mints, and the institu-* 

' tion 



* Gen. ch, 23. V. 16. 

' Exodus, ch. 30. and $91 
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tkm of coins, by which the \^eight and fineness of the 
metal is ascertained ' ; 

But, as the carriage and transportation of specie 
from one country to another, must have been liable to 
many accidents^ and attended with considerable dan- 
ger, the adoption of bills of exchange, would appa- 
rently be a necessary consequence of extensive com^* 
mercial doings ^; as, by their aid,, the value of 
money may be transmitted without risk, from the most 
distant quarters of the globe. It might be thought, 
therefore, that, like many other excellent mercantile 
expedients, which necessity and experience seem gra- 
dually to have suggested, the use of bills must soon 
have occurred to any people in the habits of frequent 
and established intercourse with other countries, the 
communication between which and their own was in 
any degree exposed to difficulty or peril* 

Almost all the French ^ and English writers en the 

subject, 

3 Wealth of Nations, v. i. p. c^8. 

♦ MoUoy de jure Maritime et Navali, v. 2. bi 2. c. lo. 

* Savary concludes his Inquiry * de POrigine du Contrat 
de Change de place en place par Lettres, * in this categori- 
cal manner, « Ce chapitre ne foumit qu'une maxime. * 

Maxime. 
< Le contrat de change n*a pas ete connu par Tanciens. ' 
L'Art des Lettres de Change, eh. 2. 

Montefquieu exprefsly afcribes the invention to the Jews 
in the ^middle ages. * lis (les Juifs) inventerent les lettres 

A 2 • ' de 
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Subject, however^ agree in this^ that biH$ o£ excHaii^ 
are of modern origin. Few traces oi biUs are iiidteed 
to be met with in anfiqmtjr ;. hvut BDucher,, m hisr 
Commercial Institutions ^t h of c^xtion^ titat the an- 
cienta must have been acquainted; wi& die exchn^ 
contract) whether tfie |Mroper bill of exshange> as. the 
instrument by which it ii accompliBked^ was knowxr 
to them or not. * Iii the hifftoTf of the cdmm^e and 
naTigation of the I^yi^ians, ' says he, ' we find^ da£ 
when the young Hyrcanius travelled to Alexandria^ 
tb congratulate, hx bdialf of the Syi&ir nbbifity^ Idng 
Ptolemy Epip^hsines, on the birth of z wn, ha hther 
Joseph gave him a letter oi^ his covw^ondent^ a 
lei^ish merehaEnt there, whoadttmced hkti consider- 
able sums, as^ well for his own expenditiife, as for 
the presents made by hiih to the king asid queen of 
^gyP^' I^ ^3 to be presctmed*, * he adds^ • that on 
this transaction the Jewish merchant would have a 
j^remium of exchange, and a commission correspond- 
ing 
— ''■ ■ . . 

de change^ et pat ce moyen le commeree put riuder la 
violence) et fe maintehir partout : le negociant le plus riche 
n'ayant que des biens inWfibles qui pouvoient etre eivv^yes 
partout, et ne laiflbient de trace nuUe part» ' De L'Efprit 
des Lois, Liv. 21. cb. 20. 

Pothier obferves, * Qu'il n*y a aucuQ veftige de notre 
contrat de change, ni des lettres de change dans le Droit 
Remain. '— Trait^s de Droit Civil, tit. du Contrat 'de 
Change, n. 6. — Dupuis de la Serra, &c. 

^ Inibltutiohs-Commerciales* Paris, 180 !.< 



aa^ to the ^xpi^Q^ .j^ad rlek of transmitting the 
mpney into jsui^h ^ country as -^ypt^ ^hich was 
4}ien ki£es£!^ M^idi f.dbb9r«\ 

Cicero, to0^u»foriaa]sAttiC.u$> ^ that Vbelng desirous 
of shading his son to Athensii he meant to spare him 
^he txsouUe and necessity xA <:arrying the ca^ for 
<»;hich'iie'migbt'haveioccasu»i, .by ananghig wkh some 
lOne at Rome who would charge himself with order*- 
iiig payment of the money 9 by one or other of his 
debtors at Athens. * Fotiuer remarks, that this wa^ 
more of a simple mandate, than of a bill of exchange^ 
i)iit the learned professor Jlias himself defined a b\\\ of 
•exchange to be a laaadate ^ and the mandate by which 
•Gicerortransmitted'the value of money from Rome to 
Athens, must have been somediing analogous to die 
exchange .contract, as the difference ^ the value of 
^^oney in the two places, if not the xat^ of exchange, 
^must have entered into the transaction. There is, no 
.doubt, this essential difik'ence, that the. contract of 
mandate 4s gratuitous in its nature, and the mandate 
cannot be transferred by the mandatary 5 whereas, the 
jrnandate by which the contract of «xdiange is exe- 
cuted, is both transferable in the way of negotiatioq, 
and is not always gratuitous* 

■But it has been evinced in a pretty satisfao- 

A 3 tory 



^ Chap. 21. p. 193. , 

^ .Epift. ad At^. xii. 24.— %v. ^5. 
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tory manner, by an ingenious writer, in his philo-' 
sophical dissertations on the Greeks, that even the 
proper bill of exchange, as a mode oiF transferring pro- 
perty, and making remittances in payment t>f commo- 
dities, yras known to the Athenians in their mercan- 
tile operations. In treating of the commerce and 
finances of Athens, and describing the trade carried on 
by that city with the ports of the Taurica Chersonesus, 
which we now name the Crimea, the following pas- 
sage occurs, which} as it is curious, deserves to be 
transcribed. 

* In short, Theudosia (one of the ports) was, in the 
time of Demosthenes, the grand entrepot of the com- 
merce of the Athenians in the Crimea; and they 
exported from it, in the course of a few years, an al- 
most incredible quantity of grain. As the Black 
Sea is extremely stormy, and the straits of the Pro- 
pontis strewed with rocks and shoals, many cargoe^s 
were lost in so long and perilous a voyage. Besides, 
in time of war, it was neqesaary to have armed squa- 
drons to convoy the vessels which transported the 
harvests of the Peninsula to Attica ; and this w^s at- 
tended with ^ double expense, that exhausted the 
riches of individuals and the public treasure. 

* It is in the operations of this commerce, that we 
find the first notion of Bills of Exchange ; and Isb- 
crates says in the clearest manner, that a stranger 
who had brought cargoes of grain to Athens, gave 

to 
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to a merchant tfaere( named Stratocles, a. bill or ex- 
change <ti^;iwh upon some place in ^ the Eiixine Sea 
whei« thete was money owing him. He to whom 
the biU was delivered found it of the greatest bene** 
fit; for -he had ho occasion to expose his fortune 
upon a sea swarming with pirates and Lacedemonian 
privatearS) which lay in wait to capture every vessel 
that came out of the' ports of Attica* 

f It may.thierefore })c said^ .that it. was at first, the 
danglers cf the sea^ and' afterwards the!dread of cor* 
sairsy Off declared euemieS) -which in$pir«d nt^tchant^ 
widi the idea lo£ such ui openUSom As itheorediit^of 
the GcedkS). faowevery. was 'in- little repute^ this Sum* 
todes, of ^hom vrt were- speaking, -took' very good 
precautions : for he required, as security, a banker 
of Adlens, upon whom he . might have 'Recourse, in 
case his 'bill was protested in: the Criihea, inasmuch 
as'l^e whp had drawn if was at that time without..any 
£iDed residence. ' ^ 

^~But 

• • - I ■ . . 

r • . 

, I _ 

. 9 De Pauw, Recherches Philofophiques fur le^ Grecs, 
torn. I. p. 2. $ ?«9 and Demoflhenes, Ifocrates and Stra- 
bo, there quoted. Even at prefent, the trade carried on 
with the RulCan ports in the Black Sea^ labours under a 
considerable difadvantage, from the want of a fixed ex- 
change. Moft of the (hips going to OdefTa and Tagaii- 
rock, are. obliged to carry fpeciei viz. Venetian fequins, 
Dutch ducatSy or Spanifh dollars, which are purchafedi at 
no fmall expenfe, at Conflantidople or Smyrna. < This mo- 

A 4 acy. 
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Bot ft inttst4>ib ACikiid^Kaedged, '^t If »d|fe«Mltnfe|i 
qv^e^st ail'acqbaiaited iMth liUk of ^tt^clmng^ kiouiht 
lKiT^*been'ih a vevyUimiM degree: i^tlw ^avbd^^vkm^ 
tigebf "themTeidaiiis in htatoty.s 'BsSif 4ihe6e ttj^tanb 
meilts wete 4uiow«i^ it is^= somewhat dnedcoiiiltalife 
duit'diey wei^ 'not tatroSuoedinto 'mere igetKnl nam 
dianv|heyj8eem to 'hate beon^ No 2mtUMi4;'WBaadi9 
extant of their |iavitig^beea'ei»plo^d'by ^he diUittUii 
wA%, 1?hetikbm^t^ii^g\tAArm3 aiid'40|Ii(Ghr\oifiiiiletcia| 
std^es, ^^^'r is ^hy ilddfte ^foteti of 4faMh in iib»ft^ 

inaritiniB aiFai^, .wUldi <were tUi^ttai Uf ^ Am 
ntsDns ; und •As they iite • h^ >ineittmiod in Ac Xifii 
|aw> Pothier iTei^y jdstlj iafevs iliat '^Mvf mrerekHi* 
ibibwn to thotipeople* 

In xnodef n tinieSy ttlis of ttcclfauige'<9|ipflar>tibliaM 
iS^n^gfit «s«d, *ic My ^liteiit, ^ocot^ite ^tofl df^Ao 
twdfth, and begiitnittg of die thiftetotii teobiryy . by 

oey^ even after the rifk of fea^ramagey muft^ on arrivii^ 
at the above ports, be packed up and forwarded to Mo£> 
COW9 to be exchanged for llui&an paper money, the only 
money, except copper coin, which is cttrrent afnong'the 
holders of produce. The Ipfs and inconvenience attendlpg 
this mode of trafficking, independent of the nfk of trahf- 
mittiog Tpecie by a dangerous and 31 known fea, is fuffici* 
ieiitfy evident. At tunes tha^has been a Ipfs of 30. p^ 
cent*, and never lefc than from 15 to 20 per cent. | lirhicl^ 
inight be avoided, by an dfl:at>Iifhed correfpondence andcr?<i 
3it| §nd th^ power pf dratvjng^ biUs of exCht^ngp^* 



withdnvtr fdMir ^cipmf cfcDa 'tbe C&antd^ ftwi 

which they had fled. This they accomplished^ by 
giving letters to foreign merchants and travellers, ad* 
dressed to the persons under whose charge they had 
left their eflTects, wh0| by complying with the orders 
iaml«^4 ik iikn^^PUfh >discfaaig«d 4te'«lrU$t4»pos« 
'^dcinoliiiii* tAMrtii^r 4iietimi is ^0alid ^ to Jitve 4mii 
tei^idyod by<tbi>(3hibciUiiitt JKHket^ drfanni firvti7ltal|r 
^tlKTMtotiouB factum r of > the {GuelplM, tbty ^fw^ 
t»B to>i^aiiae iUidiH«ttaiML >ffom Ihen cbHi&ttii^ 
^Kicestan^mtt aAMoead, they fnre >Wttiets ef ilie 
*flWie <d«M^tiiiiMi '4Dn ^diAir * p«iv«ite fci^tids, ^ rt hi ri iig 
^Hti4t)f^fiffitk^^^$fim»:^ tbe l^Mti, 

^e'SMMuiit'^fAttet^iintBiih the r o ij^ tKtivp p h dg iH t ^ i^g 
^^ul^ed'by dbe «Milae of nheccoia.v^Mdiaisgei. In 
4ie^couc«^;^ itkiie, 'liicsie letters cnvK ito he 'oaifa^ 
li^^ -tir 4^t«ers of MinclMfelge I «a«d'4s fmaoj ctf > thmb 
t38flie4)d«b^itoptud9 1 tiifts^gaiveMtsi^' to^lbe iohsi^e ^f > re. 
M^iki^. ;^^kiU$Wl^e;#f:^:4fl()^ditan^4il^ 
fity^Mls^f ^eiKfltiknfecWis #id%'%liffiis^4)^Mr1^i»* 
<to]^:%y '^ ^ii^M««iftl o^«nttfMs K)f Ae ^tDntdb; 
istttU^they at: length'^tfieto^he^em^y^d in %he '«l^iv 
t:iAiftile ^tran tocHioi^s ^ bf 'dU <dMlMrtes. ^he ^4i^s «f 
lex^iAn^ ^i^ei^e«t^li6)^>t»y 1^'^poi^lnM ^dUfidHt-^ 

all 
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ail trading nations^ under tlie d»]0huiiatiQB..of t&e 
custom :of merchants ; and the privileges of bilk were 
osccattained by; a reference to these lawSf /.whidi^'in: a 
ishort progress of time^ ca^nie to be incor^ratj&d by 
twh sttate with itslown nmnicipal institutions^ 



r • . 
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Exchange, as a term of commerce^ k a contract 
of money. .In this. sense, says Dupui^, there are prov- 
-perly.twQ modes of exchange, which are! lawful all 
•over the world,-*that of money against money, and 
that by bills. In real exchange, as it b called, ^ there 
are usually .four persona cQncemed ; two at. the place 
;where the bill is drawn, and two at the place.' of pay?- 
ment* 1. The. person who deliYers the. money, who 
■is called the remitter. 2. The person who takes up 
•the money by exchange, and draws the bill. S. The 
person' drawn upon, who is.to pay the money* And» 
4. The person to whqm the money is, to be pai^ 
^Thus, John of Oporto has a cert^n sum for wine owr 
ing him by Henry of Glasgow ; and J[ames of Oporto 
is indebted, in an equal sum, to Edward of Glasgow, 
for muslins. Henrjr pay^ the money to Edward, who 
.draws a bill on James, payable to Henry, or order. 
This bill Henry indorses, and remits to John, who 
presents it to James fpr acceptance, and recovers pay- 
ment 
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ment from him when it becomes due. The price- ef 
die muslins is thus paid at Glasgow, and the price of 
the wine at Oporto. There is consequently a doubly 
accommodation to both debtors, proportioned to tlie 
risk and expense of transmitting money from Oporto 
to Glasgow, and from Glasgow to Oporto : And the 
creditors are also benefited as the payments to then^ 
are thus facilitated, and an advantage given in their 
future transactions with the same persons. In this 
manner, by the intervention of bills of exchange, the 
whole goods in any two countries may be bought and 
sold without the necessity of any carriage, or . transr 
.mission of Specie. The commodities which one mer- 
chant exports, are paid by those which another im.- 
ports ; and if th^ whqle value pf exports and imports 
be unequal, the balance is settled by bills on a dif- 
ferent country. 

There is another mode of. drawing bills, where 
only three parties are interested. ' John at Hamburgh 
wishes to remit a certain sum, which he owes to 
Henry of Glasgow; and having in that city Ed- 
ward, a debtor of his, he draws a bill on Edward 
for the amount, payable to Henry or his order, to 
whom he remits the bill in lieu of the money. This 
is now the most usual and prevalent method of draw- 
ing bills, which arises from the extended intercourse 
between nations in their commercial transactions. 
Cut bills may be employed in various other ways, 

For 
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For imftance^ Jolin.'in BoUbi labels tip ^taosoisfirom 
Ibftiesjn'diait place, and ^e&iUm 'U hSl 4k AeTih 
trtdtfift ^nHem^jr of fGhisgow^ whidi^funes tcammitft 
to'bb <j«»««g{»i»i0m in AfiU city, midio Mgbtisttm :tiR 

%ttlttei^ Or Jjfihn drains a tbiil -on 'liiin$ei^ pajabfe 

:^ter hk &n4H^I^ti)ie^, is isetirod by ^hm. iBtlbmay 
dho be<lraw*n hyalite to 'the tiat^m^j -or 4i»d«ir; -ia 
M4ii6h case, thete Kre ^ohiy two ^pdrti^ s bi^t li^^ie 
partake more 'of the n^ctre ef promissory 4iotifes, than 
Df the ptoper bxH^f exehat^ge. 

Whefa^ bill 18 drawn iti a country wring Me spe- 
leie^ of Min or mon^ of a certain ^alioe, and made 
J>ayabk ki anotlieir, udiHg a dii!^i«tit 4p«tiea, it » 
^mictly and properly n -bill of «sdiatige» When t 
give lOOL Sterling, and receive a bill {for l^OL Ja* 
maica, or }O8l.'0s.^6d«4:r}^ curftney, the exchange 
Is atrietly-at par ; forthat is 4he seal >and intrinsic 
difierencef betwixt the moif(»y -of the two oottntiies. 
^Whaterer is given .Aa¥e, is a {)Yei£uum ; W[id vAzt- 
ever is giv^n under, is a dtseoittit ; the rate* of ^faiiA 
varies with a diousand tircumdca»ces,and is-in a- per- 
petual state of fluctuation. The money^f ea^h-^soun- 
try, besides its positive Valtie, possesses a tefatiii^ va- 
lue, when compared with the mcmey of mher CQ|in<r 
tries ; and it is this relative value which exchange -e- 
:l^bii$hes» Whence it arises, that besides theacti^l 

value. 



iMr failfaiftom ot» plttoe oos nofhw^ an admifi*! (^ 
ftumuik k iiMMtjtte» giraai^ uld' sookelimMr aL d^- 
4h»kioii Irem dift actibl Tahie i» mudflu lUt aiecf 
pfftttoiimi^ or ds^oun^' >• g enw ra Uy temped ^ oik 
iJjuiJg6 Urt^relnL the cotintsilni and 10 blcd^dedi Of coi^ 
iMndcMl frilk die proper o^diaiigty p w tew<ih| faom 
Ae dcCfelrent cw wtocieij in dte tamt ttiaaiior, ii«ir 
i» aft ^ixtlopigei ^kenr dttv^ iii m dhbrtqiofr w tBe 
deiiMkteatbft of nuflief/ h It obiAmw, thai iittfo 
Ara1i»>ii> to hi fkii iff the^ i»iMf place oir eiff, MitpMu 
<M6e n^MM esclkirigtf^ fior leMcokugt bcHiTden the 
lldMbtaaiftfl df thae pia^e err city \ tbty Me nere do* 
cumetiis of dt^bt, and a neilhim of cxrciibttet>. Btit 
^(m Mill ^0 d¥a#ti ^n phcee more r^mctcy ihdiigli 
m t&fe tame kingdons >i^ ^ng die same dufteitcy^ 
diejr a^e oftm abone what is called the money price ^ 
aU tlw diiSereiice between tlie Kahn at irliidpi thd^ 
pa8$« and tHe money ptied, is the latfe ol eaubaoge.^ 
'When libe ddmaad fisv psyments is gccatnr in one 
place diad in aoDther^ the bilk of the place #hdre 
the per^Etnenta aee to be inadfe^ bfar a pvenpam or 
adraiiced price in ali other placet* ¥ox ia$l}axle<i^ 
paymemis. to^ be faiade hi Loodon^ f ixrtv the edunby 
towiie^ always exe^tdthe payments made from it. 
There is always^ thet^cofey a great detnand for temit>* 
tahcestq t&afi qiy. Ttie Glasgow tnercham having 
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leges and facility of transference goes i&ett ab Htfly 
oimilitMi^ Thrgftaft payamtsi^f M(r J9b];«|0f| and 
4wwa^o <oinniNce are iiadQ bjr UUa^ dii l^mA^iVI 
aad a jaee umber of soudier bitb oireMiste s^Mlig 
I^Kiiradtri^of dM eMmtry, trlM> sMicoeasmlje lAdogie 
Ami to eabh other. ^ Bills, therefore, as a trans« 
missible representative of property, a ns wering all te 
porpose$ of specie, 'form a cheap and conveiuenf clr« 
culating medium; and, by tha( means, ten4 to promote 
th9^ Uioreajie^ 4^4 tQ-f^qilitate the operations of the 
ti;s^ an4 ^QVi^Qi^rce of t|ie najtipx;^ 

\ i f \ 'IW * t Wi ' M ' ;r F i ' H^ i' i ' lMi. ' . , ' mi' ll f i f * Ji i ";im if << iH.i.i .I.H .jf f 

to> |be fix&t eiQ^ffiftjL or th» ^atifiml ccc^it (uppoiited. Tl|^ 
Qs^hagiiMaBty ig their loiig varsn ^i;e £^4 to haye l^^i^ W 
duced to fifid^r tx;pe4^>b ^ t^ij^ I19. ^lanfa^ their op^ji-i 
IBi^voe^ tftsjr efl^lof ed a ftftlbiQixa woeji^ fwethijjy li)^ 
«^ ex«W4lufk' Vjlik < CM>4g% ^haofti^d by H^ Ij^ge 
funs wUeh fl^ was obligsd t^ p9)| to het auxiliary trooyii 
<:oiiftj|ijVe4 thd idfn of fsM^i^ft without ^ net^, at f^ 
cm of in^iiey at ktft tit djfici^t t« foi;g^ as a {^Q^don bai)j;l 
notfi. Thd a^lth^r of the (S4Wg«e 9»titk4 E^ryxia^A which 
hlla. ii^iMiimt^ fase* aMibiiittti ti> PUlPf and fometim^ tp 
i;MiJ«e^ thu phifefeph^ ol^fanief, thsjH M^^ C^tthajgi^iani 
endofed fome unknown objefl in {1Q9U (baled b^iga^ whicbj 
M^ggUaiqaleed h^ ^ toQpt|l)lk« hai^ aiN#ng i;nei^hapts a 
Ajpy^tdd vahifl^^eoi^poBdiijg etaiAly |» tht p^pet flamey of 
the iBodcrin* '<«-A.oeh. Phik far leaCrtfciB^ loff^ i* ]MS^ 
Fbr the opcnftieos ^ the Roittan <oA tbtir laMQV tfdt 
Efpiit da LiMt, Kf* la. oik ii« is. ifc ^2« 
' Thornton on Paper Credits 
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IfSTTERS OF Crbpit are intimately connected with 
Bills of Exchange in their origin and object. In the 
course of time, and in their application to m^cantile 
purposes, some change has been introduced in their 
form and use. It was therefore tlrought proper to 
treat of them in a supplementary chapter* 
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Of FOR&XCH AKO IKLAHD fillLS.' 
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CHAP. I. 

I»ESCRIPTION AND FORM OF FOREICN AND INLAK9 
BILLS OF kXCHAM'GB AND PROMISSORY NOTES* 



Sect. I. 
X)f Foreign and Inland BilU' 

Al foreign bill of exchange tnay be defined to he 
an open Order, or letter of request, by which a per- 
son in one country desires his correspondent in an- 
other, to pay a specified sum of money to a third 
party, or to afiy other to whom that third party 
shall direct payment to be made. ' He who makes out 
the bill, is called the drawer / he to whom it is ad- 
dressed, the drawee ; and the person in whose favour 
it is drawn, the pai^ee* If the drawee undertake to 
pay the amount, he is then called the accepter ; and 
if the payee appoint another to receive the money, 
diat other is termed the indorsee^ as the payee is with 
respect to him the indorser / and any one who hap- 

B 2 pens 

' Stair, Inft. b- i. tit. Ii. J 7. — lErfk. Inft. b. 3. tit. 2. 
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pens for the time to be in possession of the bill^ 1$^ 
called iheporteurt or holder of it. The bill, before it 
be accepted, goes often by the name of a drafi / 
and, after it is accepted by the drawee^ it is frequent* 
4y denominated his acceptance. 

The period of payment is either at a certain dis« 
tance after its date, or after sight, or at sight, or on; 
a certain specified day, or on demand, according Xx> 
the intention and agreement of the parties, and the 
distance of the countries in which diey reside. Be-- 
fore bills of exchange came- to be of such varied and 
extensive use as in the present day, it was customary 
to make all the bills from one place to another pay- 
able sifter tihe .same interval of time, which wa^.ciilled 
the usance (wsage) between the countries.^* Usance is^ 
the period of pne, tM/:o, or, three months after ^e djiti^ 
df the bill, according to the custom of the places be- 
t>yeen which the exchsmges Tun.^> Double or treble 
usance, is double or treble the usual time, and half 
usance is half the. time. When the usance is one or 
more months, and jit is necessary to divide a month, 
half usance is uniformly fifteen days, without regard 
to the inequality of the months.^ In France, usance 

of 

' Savary^ Lettres de Change, tome i. liv. 3. cb. j* 

3 Malyne, Cons, vel Lex. Mercat. part 3. c. 4. 

* Marius, Advice Concerning Bills of Exchange)^ 

f- 93' 
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of one month is alwajrs thirty dajnr. ' Usance between 
<?reat Britain and Hamburgh, Amsterdam, Rotter- 
xlam, and Attona, is One calendar month irom the date 
of the hill ; between Great Britain and France thirty 
<iays ;< between Great Britain and Cadiz, Madrid, and 
Bilboa, two months i between Great Britain and Leg- 
horn, Venice, Rome, and Genoa, three months ; be- 
tween Great Britain and Russia, there is no established 
usance. Bills from Constantinople and Smyrna upon 
•Great Britain, are usually drawn at thirty-one days. 
From North America at sixty days ; and from the 
-West Indies at ninety days. Upon a bill payable at 
usance the time is to be counted exclusive of die date 
of the bilL ^ Foreign trills are sometimeis, but ^ot of- 
ten, drawn payable at sight, in which case, the bill 
ought to express that it is payable according to the 
course of exchange at its date. • 

When a bill is payable months after date or sfght^ 
the time is to be computed by calendar, not lunar 
months. Thus, if a bill be dated 1st January, payable 
one month after date, the month expires on the 1st 
February. If dated the 28th, 29th, SOth, or "S 1st Ja^ 

B d nuary, 

* Ord. de Commerce 1673. tit. 5. art. 5. 

^ Potb. Traite du Change, n. 15. Boucher, Inil. Com. 
31. 1649. 

^ Poth. n. 15. 

'* Bpucher, n. 1 165. 
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nuary, payable one month after date, the month ex- V 
pires on the 28th Febri^ary in comnxon years j and ii\ 
the three latter cases, in leap year, on the ^9th. A 
bill dated 30Ch April, payable three months after date, 
is accordingly due on the 30th July, and ought to be 
protested on the 2d of August. ^ 

Where a bill is drawn by days, the. day on ^hich^ 
the bill is dated, if payable after date, or accepted iC 
payable after sight, is excluded.' Thus, if a, bijl payable 
ten days after date or. sight, be dated or presented on the, 
1 St of January, the ten days expire on the 11 th. Wher\ 
a bill is payable weeks aftejr date, the weeks must bq 
reduced to days, and the time computed accordingly. 
If a bill therefore be dated 1st January^ payable six 
weeks after date, the six weeks expire on the 42d day, 
exclusive of the day of the date, being the 12th of Fe- 
bruary 5 and the bill, by the addition of the days of 
grace,* becomes due on the 15th. 

The days of grace which ^re allowed to the persoq, 
on whom the bill is draw:n, werej it is probable, at 
first gratuitous on the part of the holder ; whence, ap- 
parently, ihe term is derived. But the custom of mer- 
chants, and the decisions of cpurts of justice, have 
established, that the accepter is entitled to them as a 

matter 

' 1803, Jarron a. Smith, Fac Coll. No. 112. p. 246. 

* Beawes, Lex Mercat. n. 252. — Poth. n. 13.— Kyd, 
Treat, p. 7. 
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jnatter of right. * Hie number of these days varies 
ficcording to the custom of different places. The fol- 
lowing is a list of the days of grace in different coun^ 
fries» given by Beawes in his L^x Mercatoria. 

Creat Britain^ Ireland^ Bergamo^ and Vienna 5 days. 

Frankfort, out of the fair time - - 4 do. 

Leipsick, Naumburg, and Augsburgh - 5 do. 

Venice, Amsterdam, Rotterdam, Middleburg, 
Antwerp, Cologn, Breslau, Nuremb.urgh| 
and Portugal - - - - - 6 do. 

Naples' **«--., S do. 

Dantzick, 

* 1788, Charles a. Skirving, &c. Fac. ColL No. 27. 
p. 44. — Ppth. n. 187. ' Ce terme qu' accorde rprdon* 
nance/ fays this writer, * p'eft terme de grace jue de noxn, 
p^irceque c'est bumamtatls ratlme qu'elle I'a accords, et 
ppur diftinguej: de celui pQrte par la lettre ; il eft r6ellement 
terme de droit, puifque c'eft la loi gui le donne. \ It ap- 
pears, however, that in Scotland, bills pay l^e prptefted on 
any of the days of grace, though not on the day the bill is 
due. See Erfk. b. 3. tit. 2. $ 53., and the decifion above 
quoted. Ip England, a bill protefted before the laft day of 
grace, does not entitle the holder to exa£fc the dues of the. 
proteft from the accepter, who is allowed till the laft d9y to 
pay it ; an4 this, it is believed, is alfo the confuetudinary 
law of Scotland. 

^ According to Boucher, bills on Naples payable at 

fight, have no days of grace, and others have only three ; 

and at Leipfick a bill muft be protefted the d^y it is due, 

p. 268. 

B 4 
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Dantzick, Koriningsberg, and France • 10 days. 

Hamburgh and Stockholm - - 12 do. 

Spain ^ * - - - * 14 do. 

Rome ^ - - -» .. - 15 do. 

Genoa - ^ • • • - 30 do. 

In Milan there are no fixed days of grace ; but the 
holder of the bill may grant some days, provided it be 
done before a notary. * Bills on Geneva have five days 
of grace. At Leghorn, when a bil} falls due it is com- 
monly retired on what are called the pay^iays, which 
are twice a week, Tuesdays and Fridays. ThuSj 
$1 bill due on Saturday is payable on the Tuesday fol- 
lowing ; or, if due on Wednesday, is payable on the 
subsequent Friday, The payment is generally made 
at the stanzas, places appointed for the purpose, where 
the rate of exchange at the time is ascertained. But 
in several of the places mentioned in the above list, 
the days of grace are not claimed or taken. In Ham- 
burgh, for instance, a merchant in good credit retires 
his bill the day it falls due y and to allow it to lye over 
during the days of grace is thought discreditable. No 
diligence, however, can proceed on the bill till the 
4ays of grace are expired, and the day on which the 
bill becomes due makes one of these days, which is the 
(asQ no where else, (n Great Britain, Irelanily Franccj^ 

Genevai 



fmtr^. 



4 ^ucber, p^ 969, 
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Geneva^ Aipsterdam« Rotterdam» Antwerp, Middle- 
burgh, Dantzicki and Koningsberg, Sundays and holi- 
days are always included in the days of grace. Bills 
on Russia have ten days of grace, and unless a projtest 
be taken within the ten days,, the holder loses his right 
to the cambio, or eight per cent, ex^ible on protested 
bills^ In that country, bills are looked upon more as 
documents of debt, than as possessing those peculiar 
privileges, with which, in order to expedite and favour 
the affairs of commerce, they have by other nations 
been invested. The native Russian merchant, there- 
fore, is extremely careless about the protesting of his 
bills^ and is always incjUned to avail himself of the 
days of grace. He is animated with little of that 
punctilious regard for his mercantile honour and ere* 
dit, which is the Jaudable characteristic of ^ respects 
able merchant in other European states, and especially 
in this country. 

In Scotland, when the third day of grace happens 
to be Sunday, the bill must be protested (if not paid) 
on the Saturday preceding. ^ 

The different calendar coipputations of time must 
also be attended to in regard to foreign bills of ex- 
change. Most, if not all die countries with which 
Great Britaip is in the habit of commercial intercourse, 

have 

^ 17869 Smith & Payae tf. Laiog, Arthur 9c Co* ; Fac* 
Coll NQt 989* p« 434t 



4^9 Of FOKBICN AKD INLAND BILLS. 

have now adopted the Gregorian, or new style^ m 
computing time, except Russia, where the Julian or 
old style (which is at present twelve days behind the 
new) is still used. 

When a bill is drawn payable after date upon a 
place using a style different from that observed where 
the bill is drawn, the time, it is said, must be com- 
puted according to the style of the place drawn upon.* 
If this were the case, a bill drawn from this country 
on Petersburg, dated 1st April, payable one month 
after date, would not be due till the 1st of May there, 
which corresponds with the 13th of May here ; while 
a bill drawn from Petersburg on this country, dated 
1st April, payable one month after date, would be 
due on the Ist of May here, which corresponds with 
the 18th of April there. A difference of twelve days 
therefore, would evidently take place, from the modes 
of drawing on the two countries. To obviate this 
disparity, and equalize the difference of time arising 
from the use of the two calendars, it seems necessary 
and reasonable that the date should be regulated by 
the style of the place where the bill is drawn, and cal- 
culated back, or carried forward, to correspond with 
that style. And this, accordingly, is both conform- 
able to the opinion of other authors' and to the gene- 
ral 

< Beawes, n. 25 ». — ^Eoth. n. 155. 

^ Mar. p. 89. — Bayl«y*8 Sum. p. 68.— Kyd, p. S. 
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Tal practice. For example, on a bill drawn on Peters-^ 
burg dated 1st April old style, and payable here one 
month after date, the time must be computed from 
the 13th April new style; and, on a bill dated 13th 
April new style, payable at Petersburg one month af- 
t^r date, from the 1st April old style. The date is 
fipmetimes ipade both according to the old and new 
style, thi^ one being written above and the other be* 

low, with a sinall line between them, thu^. 

* 

Ts o s]^prill807. Or Ist April O.S.^Apra. 

This mode w.as also for some time practi^d by the 
French in drawing hills qn other countries. The d^e 
was first put according tQ their ippdern calendar, aod 
then the corresponding date according to the style of 
the place drawn upon, thiis. 

C prem ier Vend^^niaire an 12. 7 
Bordeaux le ^ g Octobre - - 1803.3 

Theyiiave now, howevet:, returned to the use of the 
common calendaj in dating and indorsing their bills, 
which, it is presumed, they fin4 a great deal fifiore 
convenient. 

As a precaution against the risk of miscarriage, 
foreign bills of exchange are usually drawn in sets ; 
that is, two or three, and sometimes four bills are 
dr^wn, of the same tenor and date, each of which 
contains a condition that it shall be payable only so 
long as the others remain unpaid. When a bill thus 

consists 
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consists of a set, or several parts, each part must be 
-delivered to the person in whose favour it is dra^n, 
unless one is forwarded to the drawee for acceptance, 
in which case the others must be delivered 5 other- 
wise difficulties may arise in negotiating the bill, or en- 
forcing payment. * These biHs are generally trans- 
mitted by different conveyances j and any one of them 
being paid, the others are of no effect. But if the 
drawer should have only given one bill, he will, if it 
should be lost, be obliged to give another of the same 
tenor to the loser ;^ in which case, however, he ought 
to be careful in exacting security against the reappear- 
ance of the first ; for, if it comes into the hands of 
iona fide holders, he may be subjected in payment of 
botL» 

INLAND BILLS. 

An inland bill of exchange, is a bill drawn and 
made payable in the same country. Inland bills dif- 
fer chiefly from foreign, in this respect, that they are 
usually drawn single, there being but one of the same 
tenor and date, and have often but two parties to 

them, the drawer and accepter* 

The 

^ Molloy, b. 2. c. 10. j I.O* 
^ Poth. n. 19. 

' 1799, Lambton & Co. 0. Marflull, j&c. Fac CoIL 
No* 132. p. 302, 
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I 

The facilities given' to commerce by the use of fo- 
reign bills of exchange, procured them^ at an early 
period, peculiar privileges in ^1 the European states. 
The pardes being of different kingdoms, questions 
ccHiceming these bills came to be decided according 
to; the received usages of trading nations; and the hw 
with regard to them was, of coarse, derived more 
from the general practice of mercantile people, than 
from any existing civil code, or municipal regulation, 
<^From being used in carrying on foreign commerce, 
bills camp soon to be employed in transacting the in** 
temal trade of the country. But in that capacity 
their operation was at first much more confined than 
at present; and, both in EngFand and Scotland, it waa 
some time before they were considered as entitled to 
the same privileges with foreign bills. At length, 
however, a growing conviction of their utility in all 
mercantile dealings, seems to liave induced the legis- 
lature of this country, in 1696,* to put them on the 
same footing with foreign bills ; and since that time, 
all bills of exchange, inland or foreign, have been cqn-» 
sidered as possessing the same force and privileges by 
positive law ^ and die custom of merchants relative to 
the one, held as applicable to die other. ^ In Eng- 
land, 



» Aa 36. § 6. Pwl. Wifl. III. 

3 1748, Tndhopea. Tumbull, Kilkerr. (Billof Exch.) 
Ho. 16. p. 8i» 
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land, inland bills were privileged in 16975—9 anS 10 
WaL m. cap. 17- 

An English injand bill has jgenerally three parties 
to it,-— the drawer, accepter, and payee ; whereas, in 
Scotland, most of the inland bills have at first bat 
twb parties,— the drawer and accepter ; and they are 
made payable to the dirawer or his order. A Scotch 
inland bill of this description, therefore^ bears a nearer 
resemblance to a promissory note, thah to anEnglish 
inland bill ; atid seems evidently to have been adopted, 
in this country, to supply the place of promissorjr 
notes. Which were not privileged till long after they 
were so in England* It was looked upon more as a 
document of debt, thah a proper bill of exchange^ 
aftiong merchants ; and was often used as a form of 
wcurity by people not in the leadt connected with 
trade* 

R may be obiserved, in general, that no precise 
form or set of words is necessary to constitute a bill 
of exchange. Of all obligations, they have, for the 
fake of commerce, been most favoured by our law 
courts, and effect given to them in Whatever shape 
they have been made out, provided the triie nature of 
a bin was preserved* It is, however, advisable, in 
drawing a bill of exchange, that the following points 
be attended to, some of which are essential to its va- 
hdity* Ij/, That, in certain cases, it be on a proper 
iiainp. 2d, That the date be correct. Sd, That the 

place 
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phce where it b drawn be mentioned, itfi. That the 
turn be expressed distinctly^ both in figures and words^ 
and no blank leiFt to allow of any alteration or ang- 
mentation of the siun. Sik, That the time of pay- 
ment be clearly expressed. 6^^, That it contain an 
order or request to pay. 7/^ That in the case of fo^ 
reign bills drawn in setSj each bill contain the pro* 
visoj that it shall only be payable in case the others 
are not paid. StA, That it be distinctly specified to 
whom the bill is payable, and the name properly 
spelled. 9M, That in all inland bills, a place of pay- 
itient be inserted. IQiA, That, in certain cases, value 
received be exptessed. 11/^, That^ in particular cir-^ 
cumstances, it be stated whether the bill is to be paid 
with or without further advice. 12 tA, That the 
drawer^ tiame be ckariy signedt. IS/A, That the bill 
be prdpc^ly addressed to the drawee. And, Jastfy^ 
That in foreign bills, it be obsenred that the place 
where the drawee Iwis be correctly described. AH 
whidi will be better e2;plained by the, following; 
fotms. * 



FOBM 
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N». I. 

Exchange for L. 500 Sterling. Glajgow, 6t& Mruary iSo^. 

At u&nce, pky this our ifirft of exchange, (fecond of the fame tenor 
and date not paid), to the order of Me(]r$ Hamilton Smith & Co., the 
fum of five hundred pounds Sterling, at the exchange, as per indorie- 
ment,^ valnein'^iccdunt, as advifed'by 

T0 Mejfrs Duwoan Uf Spadm\ DalRTMPLE & Ellis. 

merebantsy Hamburgh, j 

Payable at 

N». ii. 

Zmubn^ 9ib May T807. Exch. p. L. 500. Ster. at J4S. 8d. p. pound. 

Three months after dat^, pay this my fecofid of exchange, (6rft of 

tlie fame tenor and date not paid), to the order of Mr G. Van Ha* 

▼eracht, the fum of five hundred pounds Sterling, at 34s. 8d., value in 

account* as per advice. 

To Meffn fkr \sf Co.A Wm. RlcnAXD80N« 

mercbantSf Hamburgh,} 

N«. III. 

l^'aio Sterling. Glafgm, ytb AprU'iZOT. 

Twenty one days after fight, pay this my onlf bill of exchange, ta 

Mr John O'Reilly, or order, two hundred and fifty pounds Britilh, at 

the current exchange, value in account, and place it to my account, 

'without farther advice from 

T* Mr y«&« BeresfirdA JOHN BiovrN. 

merchant^ Dublin, J I3. April. 'Accepted, 

J. Berksfoxo. 

FORM OF AN INLAND BH.L. 

L. 130 Sterling. Mdinburghy 6th May xSo;. 

Three months after date, pay to me or my order, at my ihop here, 

the fum of one hundred and thirty pounds Sterling, for value received. 

To Mr Alexander Campbell,} WM. Drkw. 

merchant, Leith. J Alex. GaMpbell.^ 

* As the rate of exchange of the day cannot be known till inform 
roation be received from London, the bill is generally ient thither, and 
the rate marked there on the back of the bilL 

b For additional forms of bills, foreign and domeftic, iee Appen- 
dU No. h I 
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SECT. II. 



jof promissory notes. 

J!\. PROMISSORY NOTE 18 a direct obligation in writ- 
ing, by which one person promises to pay to an- 
Other^ oar to his order, a certain s«m of money, 
within a specified time, or on demand. With the 
exception of promissory notes admitting of no ac- 
ceptance, the parties to them are similar to those 
concerned in a bill of exchange. Before a promissory 
note is indorsed, the grantor of it is, with respect to 
the person who receives it, to be considered as occu- 
pying the pla^e both of the drawer and drawee of a 
bill. When the note is indorsed, the indorser cor- 
responds to the drawer ; the grantor to the .drawee or 
a.ccepter ; and the indorsee to the payee, or party to 
whom .the .bill is made payable^ In France and Eng- 
land, ^ promissory notes were put upon the same 

footing 



^ In France, the law of promiffory notes* (billets de 
change) is regulated by the ordonnancc of 1673, &c. In 
England, promiiTory notes were put on the fame footing 
with inland b^ by 3d, 4th Anne ; made perpetual by 
7th Anne, c. 25. § S' • 

C 



footing with bills of exchange, long before a similar 
privilege was eii ten^ eS fd Ifem in- Shetland. It has 
been well observed by an English writer, ^ that as 
pomme^ce advanced in its progress, the multiplicity 
of its concerns required, in many instances, a less 
complicated mode of payment, and of obtaining cre- 
dit, than through ffife m^ditirri cf baft of exchange, 
to which there are in general three parties. A trader, 
\vha§e situ^ioii and citcutnttaricefereliden&d tt^ditflrc^ 
a riietdiafn ot hiarhiftbttirer who !lugpll^d Jiidi wMi 
goods Asdutdy n^ces^tify,' might h^ sb HhiitiiiS ^ 
cohnfexloft with the cohitn^Ycial ^oHH ^i fet^c^, Aaf 
Ee coiiid iiot easily ftirmjh hii rfeflit&t with a tflfl df 
€!f cliing6 on another man, ^hile hfe oXin reSp^ffi^fflty 
might b6 suehi th^ his sitftpld pttwtiis^ 6f i^m^ 
t&'duced iO wtitii^ fbr the purpos^ of erld&ht^y AiigW 
B^ atceepted ^ith e^u^i donfedenc^e vi^ith sr bifl xm atl- 
^thet trader. Hence tfie itrttodtxction of frbthii^tf 
Hdtds J iiid hehtt, ds before cfescrVWi th^ cit)edfent 
defvisfed bjr the Scotch mfetebani^, Of dttitWrig tfi^ii' 
irtlatid bills, $6 as to be the same iti efifect witH pTtr? 
fhissbry notfe^, ^hJIe their form sectif^d h> thehi, sff 
the ^^me time, alt the pfii^il^ges of bilU. ISy ilkesi 
inland bills, almost all the purchases and mercantile 
dealings in Scotland Have for a long period Seen trans-* 
acted 5 and though prortiissofy notegi were, in the 

» :f yd, p. x8. 
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1 2th year of the reign of his present Majesty, indued 
hy statute ^ with the same privileges as hills of exi* 
chafi^V ^^ s^ cMtinue to be in general H^. 

M K*-, ihWfeft«fei art* pfbhrSfebf J Adt«, My now 
%e .considered as virtually the same with respect t# 
thair frvn!tege% the rules and decisions relative to the 
one may be held as applicable to the other, whicli 
will render it unnecessary to treat of them separately. 
In die 6«lrse>qac<nt pag^, rf tm6k€i thef ^31 6i& tlas- 
«ed tbgtmef ; and, tihfess in some particular cases it 
13 femfd requMte to draw a line of distinction between 
them, it may be laid down, in general, tlhat the law, 
when stated to faawe \smm 99 S 0Si wi8i respect to the 
accepter pf a bill, is to be considered as applying to 
the grihter of a umA ) Wt^h With f^hp^l td the 
Jttzk^T if the 6ifi, ^k t6 lil«< Sttt IMomt 6f lUt 
note; ; ths sute^quvnt fiidi^t-#^s ifii itO^tie^s be:lrii^ 
»k exact resemblance to each other. 

TORH 

.^■M P ^— ^■^—^M^—— —————— ^———«——^— ——^^^—— 

» fi^ sl temporary ttatule, I2th Geo. III. c. 72., 
ixiade perpetual by i^i Geo. III. c. 18. § C|., it is ea» 
a£led, $ jfi., < that from and after the 15th May 1772^ 
iiie fame ^ligence a^d execution Hudl be competent, and 
IK^l proceed upon prommory n6tes, Aether holograph or 
iioty as 18 proviued to ptifs upon bills of exchaiige and in« 
uiid bills, oy the laws of Scodand ; that promiiTory notes 
mall bear int^reft as bills, and ^oll pafs by indor&tion % 
and that the indoriers of promifibry notes fliall have thfe 
fame privileges as the indorfers of bills, in all points. * 

C 2 
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FORM OF THE PROMISSORY NOTC^ 

L.IOO Sterling. GUugew^ jtB April iZoy* 

Three months after date/ I promife to pay Mr William Middb^ 
ton, or order, at his counting-houfe here, the fom of one hqpdred 
pounds Sterling, for nine recdved. ^ 

WM. JOBMSTOll. 

L. X50 Sterling. GUsgow, pb AprU 1807. 

By eqnal inftalments, * at three, (ix, and nine months after date, 
I promiie to pay James Denniftown Eiq. or order, at his coantingr 
houfe here, the fum of one hundred and fifty pounds Sterling, for fa- 
loe receired. 

William S?iii». 



Besides the promissory notes above described, u-p 
sed by merchants in their dealings with each other, 
there are promissory notes of another description, 

payable 

^ In the cafe of the Carron Company tu Muirhead, 
17969 February 26th9 it was doubted whether a promifTory 
note, payable by instalments^ has the flatutory privile|re8 
of bills. The Court did noty in that cafe, decide the point | 
but it may be prefumed, from analogy, that fuqh notes are 
entitled to thefe privilegss. Bills payable by inftalments 
have long been ufed among merchants without challenge ; 
and as, by the 1 2th Geo. III., promiiFory , notes are in- 
vefted with the fame privileges as inland bills, it does not 
appear upon what grounds notes, payable by ihflalments^ 
(hould not have equal validity with bills, payable in the 
fame manner. 
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payable to the bearer on demand, which may be re- 
Issued after payment. These, by way of distinction, 
are called cash notes, and may be circulated in any 
numbet by the public banks, or by private bankers, 
or by any other persoi^ whose credit is such as to 
make them be taken in payment. ' Bank of England 
notes are considered as cash ; and the notes of priyate 
bankers, when the issuers of them are knoMrn and in 
good credit, pass as ready money. Promissory notes 
received from bankers, for money deposited in their 
bank, though negotiable by indorsement, are seldom 
transferred in that way, being in general held as an 
acknowledgement and document of debt. They are 
granted by the bankers as a security for the money 
lodged ; and commonly contain a clause to pay the 
stipulated rate of interest. * 

CHAP. 

' By 44th Geo. III. c. 98. § 20., it is declared, that 
no note, payable to bearer on demand, for more than 20L, 
(except notes of the Bank, or Royal Bank of Scotland, or 
the Britifh Linen Company), (hall be reifliied, but (hall be 
cancelled, on penalty of 20I. 

* Bills and promiflbry notes were originally written on 
plain paper. By the 23d Geo. III., certain duties were 
impofed, nfhich required that they (hould be written on pa- 
per duly ilamped. By fubfequent ftatutes, thefe duties 
were taken off, and others impofed in their ftead. For the 
duties payable at prefent, by 44th Geo. III., fee Appen* 
dix, H\ II. 

C S 



t*»k«> 



OF irm s9¥^ViViff4^l!m> *C' fi* 



mmmmmaammmam 



OiIA{>. U. 



miULS OS BSfOinMGB, like other cig^acts, can oaly 
be v»U4 MrLea «aEfeubed by peorapna qualified to bind 
4hai&selTfiu Oolf :Siich, therafqfie^^ as ajre eapadble of 
fimBOiial obligatijQa> nan be proper .parties to biUa and 
pmmimoxj notee.. 4i% the consent g^ parties i8 im* 
ptifid |n every <A3lifptios\f d^oae who idre by bm deem* 
^ jofiap^e of consent, as persow uqder ^9 or ttm 
^a>Kp$s muntisi eanoot bind .diemaelYes hy contract. 
Cbnsequently) bills accepted or qegotiated i>y piipsl^> 
idiots, and lunaticsj have^ with regard to them, no 

rSllCntT* 

Manied women, too, ha^ no power to gnant bills, 
gr any other security bearing interest, so aa to bind 
themselves or ,their husbands. ^ Nor can they, even 
with c9>iVWijiFrei3Lce of their husbands, sutjept them- 

C 4 selves 
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' 1749, Forrefta. Earl of fiul|ie4audi Dift. J- iS}^ 
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selves to personal obligations of any sort during mar« 
riage ; * and they are not liable to personal diligence. ^ 
In certain cases^ however^ a married woman is consi- 
dered as having an existence independent of her hus- 
band^ and| among other contracts^ may bind herself 
by bill. 1. Where the wife has got a separate stocky 
exempted from the /W f»^7ri//, or husband's right of 
administration, she may bind herself to the extent of 
that stock. 2. Where there is a legal or voluntary 
separation, and a yearly sum has been settled upon 
the wife by the husband as a separate maintenance^ 
her personal obligations^ during their separation, are 
effectual. against herj but no diligence can proceed 
on such obligations against her person. ^ Sdly, Where « 
the husband having left the country, and the wife 
enters into trade,, receives credit,, and contracts debt 
in her own name, for the purpose of maintaining her- 
self and family, sh* becomes liable for Aese debts, 
and diligence is competent against her for the reco- 
very of them : I7^d, Chucnside a. Currie, Fac. ColL 

^ Did. V.I. p. 39S. 1 761, Menzies tf« the Creditors 
of Gillefpie, Fac. CoU. No. 67. p. 151. 1772* Watfoa 
a, Robertfon. 179 1, Harvey & Fawjell a. Truftees of 
Cheffels, Dift. v. 3. p. 284. 

^ 1 7381 Gordoa a. Pain & Hufband, Kilker. 256. 
I 17909 Chalmers a* Douglas & Hufband, Fac. CoU. 
N^ 117. p. 238. 

< Erik. b. I. t. 6. § 25. 
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K^. 78. p. 141. In the case just quoted^ the hus« 
band having left Scotland in bankrupt circumstancet ^ 
the wife engaged in trade^ in order to earn a subsist- 
ence for herself and children. Being charged with 
homing for payment of a bill of exchange, she sus^ 
pended, on the ground that a married woman cannot^ 
by contract, subject herself to personal ' diligence. 
This plea, however, was entirely disregarded as inap- 
plicable to a case like the present, where the debt had 
been contracted by a wife in her own name, while 
her husband was out of the kingdom. To refuse the 
ordinary legal compulsitors in such circumstances at 
these, would, it was observed, in the end, prove 
hurtful to the women themselves, by preventing them 
from gaining a livelihood in trade, at a time when 
their husbands could not afford thein any support. 
The bill of suspension was refused by the Lord Or- 
dinary, and the Court affirmed the judgment. ' ^ 
By the law of Scotland, all the moveable property 
of the wife (with the exception of articles of dress 
and ornament) falls, at marriage, under thejusmariti^ 
or right of administration of the husband ^ and he be- 
comes responsible for her debts. He is therefore li- 
able for bills granted by the wife before marriage ; ' 
and, on the same principle, is entitled to pursue foe 

payment 

^^■^— — — — Ill 1 1 1 1 11 I I I I .1 1 1., . i» 

' 17259 Lefly a. Nicholfon, Karnes, R. D. v.<4. 
N**. s$. p. 105. 
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4ttriK q^nFl^^j k9)^^g e^^t^^ of the ju^ ^i^ 

iw4erk.^ 

9t UMaor^ Mri^5mt comae^jt ^ his cuigtpf^i, ^# nvHi 

|r9|pr«, an4 ^cte^ m^ ^^ f^^m 5 lw»l bf l# Ml^ffr 
#4 tP b0 ri»t^e4 ^tg^npi; ^ ,4««4s .0«efiiAfee4 ^ j^ 
during .ttbovitf, &idp lur^ pnejuiUci^l. iVlHre swb 
Ansds liavfi b«ei^ ^^ted bf. a mM€$ vith coitfiinrr 
r«BA^ of his ic:uiat9rti, or by me iftb9 hid sM^ci^vatQHi 

in b<^ C9^, tie i% nktiti^ ^ d^ ^^r^ ^J|mr by «» 
af$io99 9f rt^vctipi* W^ fovr f «»s ^f r Jris ffi^JMlr 
ty. • B\* tbfi^ a <av^or }im ^ PWfiilfBi? pf xe^jy 

« »T38f Q*W« ^* OiT, U^^ J^t. r4*?.- SeftWJ 
P{y»QV in A4w)jC?itcp' KVary. 

» 175Q, Mungsl a. Cilder^ KflWr. .(li\#. * WifO 
N^ i7« p. f69» 

' Though mfnors are precluded from reftitution lyith 
refpeft to deeds which they have ratified or tacitly approv- 
ed of fit^r majcmty, it was found that a minor, who, in 
bis nineteenth |^cag,'had gnated cextain hills jointly «ath 
his fjnther^ fpd h^ within fpi^jrteen d^s ffter A^ority, 

fotW 



]ir §fieigif e si hifi h^^^^ T^^» ^(^ ^^ ^iotmi^ 

9» pie#99i^4 $19 ^^ii@^ b^9 i^yfirt fpf ^ato^ 
ti» I^ ii) % ^pi^ pi ^^^ - ¥9r W0r^ n^ 

^<t k» 9§fif^^ ^^ ^ ^^^^ earned h9 a msfch^ioi^ 
A^im^ ^Mk Mf^ siiatiiiiAed on a billgvMited Ly a jaie» 
i|«r M^Upg A QMUitiiiis]^ in tli£ 2mif» ^ certain ia^<« 
^11^ pi^Tftbiaej by him Irom a t^msLi^, tbourg^ Ae 
«i^iclfi« wqr« eklMHT ei^tifely iiAeitss to th£ mjjoax, 09 
uwieci^ftury iq Us ftku^Aa^ and tl^ough . tbe fttosans 

1^^ by IfiiW i9 fyiiment lim comU wt i^re fas^Q (obK 

liS$d 1^ pay ffff g^M^ f 

A minor, though mmmA^ €S^not fce $i party ta (I 
))}I1^ if })f ^ n9l 4 mPf^hj^^ ^ ^Vt iIm^^i^ ^ biil is 

draw9« 



\ 



Fac. ColL No« 5i« p- So. 

* Jl73?f Craig//, pjant, D^d. v. x. jp, gBj. Grieve 
<i. Tait, ibid. 585-' 

^ 1782, Johnfton a. Maitland, &c. jFac. Coll. 1^0^69. 
p. 107. 

^ Boucheri n. 1250. 
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dnwn, indorsed, or accepted, by a person who cannot 
bind himself, it will nevertheless be valid against all 
those who are competent parties to the instrumehti ^ 

It may be laid down as a general rule, that no 
person can become a party to a bill, unless his name 
be on some part of it. Bills beiilg negotiable solely 
upon the credit of the names which appear upon them^ 
recourse cannot lye against one who passes a Inll, of 
which he is neither accepter, drawer, not indorsed, 
though it should be afterwards dishonoured ; as it 19 
to be presumed, that he who took or discounted the^ 
bill, did so on the credit and responsibility of the 
names already upon it. ^ Any person, however, may 
draw, accept, or indorse a bill by his agent, factor^ 
or clerk, which is termed by procuration ; ' and as 
this office i$ merely ministerial, minors, married wo- 
men, and persons incapable of contracting in dieir 
own right, so as to bind themselves, may iieverthe-* 
less be agents for these purposes. ^ 

To authorise a person to act by procuration, it i^ 
said that a written commission or power is neces- 

sary^ 

^ Pothier, n. 29. Chitty's Treat, p. 21. Erik. b.i. 

«• 7- § 33- 

^ 1794, Hanifonstf. Chippendale,,Fac. ColL N^ 141* 
p. 324. Kyd, p. 198. 

' Beawesy n. 83. 

* Manning's Law of Bills, p. ^6* Chatty, 24* 
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' tary ; ^ but it would appear, from the custom of mer- 
chants, that it is sufficient if the authority be rerhal, 
or if the person drawing, accepting, or indorsing the 
hiU per procuration^ was in the habit of doing so, and 
his acting in that capacity recognized by the princi* 

pal. 

Any one who, by procuration, negotiates, draws, 

accepts, or indorses bills, by subscribing his own 
name for his employer, effectually binds th^ princir 
psd, while he himself remains unbound. But if a 
person draw a bill in his own name, for behoof of an- 
other, without mentioning his character of factor, he 
is presumed to have interposed his credit for his con- 
sdtuent, and is personally liable, ' 

It 

♦ 

9 Beawes, n» 86. Mar. p. 104. Forbes, p* 15* 

' 1782, Connel a. MacLeHand, Fac. ColL No. 141. 
p. 324. With regard to a idler's liability to the princi- 
pal, it was found, that a fedor, taking bills in his own 
name from his conftituent's debtor, and the debtor becom- 
ing bankrupt, the lofs muft be fuftained by the factor ; 
1739, Ainflie a. Arbuthnot, Di£l. 3. 202. 

A fa£kor in Scotland employed to fell goods belonging 
to Englifli merchants, was accuftomed to lodge the price 
in a private banking-houfe, on an account in his own name, 
and to take from them bills drawn t)n their correfpondeats 
in London, payable to 'hiibfelf, which he indorfed and 
tranfmitted to his employers, againffc whom he charged a 
commiflion of 2) per cent. Upon the bankruptcy of the 
^ravfers and accepters, he was found liable for fuch bills 



IBS OF THB COTflreTEKT PiUtTlES 

It is md by B^wesry Atst the poinertdr bf a bHi 
ih^ admit of the acciptante of 4 proctiirsttoir properly 

iRiipt/wbrcd 

--~ -' - 1-1,1 '-^^ ■* ^'* - '• -f • •• -' "--*■ ----- »»'--^ 



va had not been pbid by them ; t79f5^ Baiiifeff »• TMball^ 
Fac. CoU« No. 187. p. 452. 

A banker in Bdinburgh having gfot orders to remit his 
correfpondent's Aoney, by a bill 6n the Bank of xHngland^ 
cKofe ^her t6^ ^Mit it by a btfl iipM ^ private Wnk^? ifi 
Ibndefn. Tk Mil v^ tet^h on! 6f i^' ^i)sbfe86 \)f iBftih 
unknown perfony xf ho, Bpon a iall^ indinfatiob a^d fvceipti 
got the money from the banker on whom. the. bill was 
drawn. It was found that the remittance by billy on a pri* 
vate banker, was at the deterider's.owo rifk and hazard: 
jjib; SelWyft rf. AfbiitHM, Dift. i. ^'8. ' 

~ A mercantile company m Se^k^ iBk} gr^ifi fif i i^^ 
«^aDt in London on a Jel credere commiffion, and took 
bills for the price. Thefe bills they difcouated with a pri** 
Tate banking hoofe in £dinbuf]^h, thftn in gpod cf^dit* 
fi-om whom a bill drawn on jLbndon was taken for the a- 
mount, payable to the order of the Scotch company, who 
indorfed and tranfmitted it to their employer. The draw^ 
ers and accepters of this bill having beeome bankrupt be- 
fore the term of |>ayment, the Scotch Company were found 
liable for it : 1 795, Scott ff* MacKenzie^ &c. Fac* CoU. 
No. 149. p« 341* AfSrmed upon appeal; ^79^9 ^^tf 19. 
A perfon having accepted a bill for a fum, as the price 
of a part o^ a (hip which he had commiifioned the drawer 
of the bill to buy for him, payable to ttie drawer or order» 
upon his delivering a vendstion to the accepter, was fbund 
t)ound, by his acceptance, although the frap was bought 
by tne drawer in his owii name, and though be' had jiot 
offered Che vendition till after the (hip had bei^n damaged : 

feeing 
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general or special^ H strffitfMt fbr fit^t ptttptiiti^ 
fiiit kA agent o^tlnot ible^li ISs ^uAdrlty, tflHfrt an 
«tpf Wst p6v^t be giVeh hitii to QisA ei«:f. * 

Wh^ a liierehatft wl^^s to iii?tlldta^ M pVobrit^ 
ation from any agent or clerk, wh6 Has* hben tn tb^ 
ftSfett bt drawing or ace^frtirtg WHS lit Hi* nam^, he 
vnH kitixt^ly Be careftd to gli^d early Aufln c Ai o n of 
it t4 h1§ Cbrtespxftideftts, it, 6th^tw!Wi hfe m^ Bfe 
l>t&1i"g!it Ih tb pay biHs ^Iiich hk Hem iHiiHt OibM, 
be accepted or drawn Ify hirfi ; hStkk St (be G^iiffk 
fibt feSitg itfcolrtited sufficferit liltfAiaflbii, niiltts it 
fe^* brt>ugRt honte to thfe knowledge of flit i^er joft itit 
sisting oh tRe wailt <Jf It. ^ 

The representative of a persbn d^cfeaited ifiify t^ 
com6 a parly to a BiU, by itllMig tip his ohihi iMte as 
arawer, ii tfife Ml! fee fduttd Watft iii tftb dta*^ 
name in th^d repositories of thfe deceals^d. * 

Corporations may become parties its WH^ by tlli^fi* 
ageiits o^ d&t^-h&^iets for £fie 6xai hinfi^ } §n(i the 

tfi^holb 

feeidg thdt tKe tonftitdeAf dad neV^ t^ndCfM thfc' mdney, 
or demahded the ^ditibd; 17x1^ Gibibii U Wafon tf, 
JLcithy Di\Et. 3. 58. 

' N6i97« Sevkt's Stjk of "H^iditliigea, eh,a}i Ri|o, 

3 Manningy p. 9or"''-€bitty, p. ay. 

* ChiClyv pi fj. 

9 I9biy f aif a. GtmS(^^ SkSkk fifc/L 
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!wkple partners of a company may be bound by tii^ 
«ubscription pf the copartnery firm. ^ 

One of two copartners having accepted, ' for his 
own part, ' a bill drawn on the company, it was. founds 
jthat he was liable for the whole sum, as he ought to 
have accepted simply. ' 

When a bill is addressed to, and accepted by, more 
persons than one, the whole accepters are bound, joint- 
ly and severally, to the holder, whether it be so ex- 
pressed in the bill qr not^ and th(3 holder may exact 
payment from any one of them. ® 

When a bill is payable to two persons, neither of 
jthem can indorse it for more than half the sum ; and 
payment by the acceptor tq one or other of the hold- 
.^rs, will liberate hinu ^ 

If a bill be granted by one person as principal, and 
))y others as cautioners, and indorsed by the holder 
to any of the cautioners^ the principal is liable for 
^e whole contents* ' 

Where a bill i$ payable to three persons, two of 
diem may pursue for the whole sum, * 

If 

^ 1766, Dewari7. Miller, Fac. Coll. No. 38. p*63. 
' 1 7 12, Naughton tf. Ritchie, Did. v. i. 98. 

* .1761, Gordon a. Sutherland, Fac.CoU. No. 7. p.ii« 

' 1685, FountainhaH, ▼•x«p*332* Harcarfe, (Bills, 
|cc.) No. 163. p. 36. 

' 1742, Hilltf. Scott. Home, No. %iif Pi328. 

* 1744> Brodie, &c. a. Gordon^ Df Falconer, v. i, 
Pf 26, 
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tf there be several drawers who subscribe the bill, 
all are liable in case of a protest. ^ 

If a factor of an incorporate company draws a bill 
on such company, and one mender accepts it, thft 
acceptance will not bind the company, because it is 
not a public act of the company, but a private act of 
the party. ^ And on the same principle, if several 
persons, each in his individual capacity, employ one 
factor, and he draws a bill on all of them, and one 
accepts it, the acceptance will not bind the rest. ^ 

An authority given to one partner to receive 
debts owing to, and pay those due by, a copartnery 
concern on its dissolution, does not entitle him to 
draw a bill on one of the debtors of tlie partnership, 
and, on its being accepted, to indorse it in n^me of 
ihe company. ^ 

The principal and immediate parties to a bill, are 
the drawer, accepter, and payee ; but a person may 
indirectly become a party to it j as, where he accepts 
for the honour of the drawer, or any of the iadorsers j 
which is called an acceptance supra protest. * 

D CHARi 



* MdUoy, b* 2. c. 10* § i6, 

* Ibid. § 19. 

• * Mar. p. 64. Beawes, pL 228. Chitty, 29. 

« Chitty, p, 30. Kyd, 33. See alfo 1788, Dal. 
gliefb, &c. a. Sorley, Bellas Cafes, p. 487. 

^ Poth. n. 2^, 26. 
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OF THE REQUISITES QF BILL§^ 

jBiLLs having been originally introduced to save the 
trouble and risk attending the carriage and transmis- 
sion of money, and sanctioned by law on account of 
their cbnvenience in trade, obviously require, that mo- 
ney alone should be their object, and that they should 
not contain any extrinsic quality incompatible with 
their primary use and destinatioji. ^Vere it otherwise^ 
they would sopn xronjie to interfere wijth, and usurp, 
the plac^ of deeds, which demand more formal Holem* 
pities to give them validity and effect. The payment 
of money alone, therefore, is the "proper and genuine 
province of bills of exchange ; and they are to be con- 
sidered as bags of money, payable from hand to hand, 
as a necessary medium of trade. 

It has, accordingly, been jearly ascertainecl, that 
j^ills m,ust be for the payment of cast only, and not 

D2 . for 



for the performance pf acts. Thus, bijls, or prepcpt$ 
for the delivery of s^lt, meal, barley, an4 other fungi* 
bles,* were found not Jo possess the priyileges of bill^ 
of exchange ; * nor is it«ev€n (pe9ium> whether such 
bills will be si^st^ined as probative w^ts. ^ It wai^ 
howeyer determined, that an obligatipp to deliver s^ 
fish debenture, in payment pf a quantity of salt, was 
indorsable as a \>iil ; being a transaction l)etwixt merrr 
chants, jn re mercatojria^ ^nd agreeably fo practice \ ^ 
and the indorsee of a debenture, was preferred to a 
creditor pf the indorser, who had, posterior to the 
indorsation, attached in the hatid^ pf the commis-* 
^ioners pf the customs. ^ 

Oh the same prinpiple, tha( bills ought to be foy 
^e payment pf money Ginly, it is necessary that the 
pbligatipi) diey bea^ |;o pay, should npt be clogged 

with 
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' Whatever coofifts in quantity » and is eftimated in 
freight, number and n>eafure, as grain, wine, &c. is a fungi- 
ble,— T-article^ qua funSionem recipiunt^ In this fenfe, cojn, or 
^oney, is no dpubt a fungible ; but the term is to be here 
lakeo as ^nptfng other fimgiblBs, fuch a^ ^oft pien? 
fionedf 

* 1713, Leflie a. Rqbcrtfiao, I)ia. v, x, p. ^^,--1^15, 
Pouglas a^ Erikine, Dalryniple, No. 139. p. 193* 

5 1729, Bruce a. Wark, Di^. v, |. p. jjj;, Seflioi^ 
papi^rs in Advocates* Library, 

^ 1724^ Ilanultou tf. Dalnymple, Edgar, Dec. p. f^f 

7 1744^ Hope ^, IJpjUbn, l>\^ v. 3? p. ^^ 



%itii Uncertain conditions and contingent eVc^iits, ifirhicK 
fall hit>re partictilarlj within tht tange of anothet* daea 
«f conftracts, differing ftt>m bilU both in ^eifr origin 
tond nattiire, and llieir form and constitution. The great 
adrantage o^ hills, tows from their rapid tircnlation, 
tind facility of negotiation i but their circulation and ne^ 
gotiability would soon be stopped, if they were issued 
into the -^orld incumbered l^tfi totitingencies and 
extraneous clauses ; aiid the Utmost jpeirplekity WOuld 
be introduced into commercial transactidil^i 

The payment of d bill ought to be certain J (trt, 
Nurere it not payable at all events, it woiJld want One of 
the ihost essential qualities l^ a bill, whateVeir might 
be its effect as a voucher of debt. Biit if the event, 
on the occurrence of which it is to be paid, is not 
Very distant, or such as will in all ptobability sooii 
happen, so fat a Conditional bill will be sustained) 
iior Wiii it be affected by the payment being directed 
to be made out of a pattiCulat fund. 'Hius^ a bill 
drawn by a major-g^nera!> upon the paymaster of H 
tegimexlt, * ordering him to pay 83L Out of his clear-* 
ings ^ the moa^ of July, August, Sep t ember , Oc^ 
tobet^ November, and iDecember, in full of his and 
hautboies' dues from the said regiment, whed receir* 
ed I ' and by the draWee * accepted when «dli;aramcc 
Comes to hand ; ' tVas found effectuali ind ptefetaWe to 
a posterior arrestment of the same fund, by a* creditor 

DS * of 
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ef the drawer. * But an obligation to pay 10s. /^ 
diitn to a person, until' he should be provided with 
a company in' the army, conteived in the form of a 
billj waf found null.' And it may be safely Imd 
down in general, that bills made payable upon a con<<> 
tingency, or the happening of some distant event, are 
liable to challenge ; both as being totally inconsistent 
with the proper nature of such documents, and be^ 
cause bills are now limited to a period of six years> 
with respect to the duration of their privileges ; and if 
the time of payment was remote or contingent^ the 
law of prescription could not be made applicable ^to 
them. Action was, accordingly, refused^ on a bill 
made payable after the decease of the grantor, who 
lived thirty-sev^n years thereafter. ^ 

It will not vitiate a biH, that it stipulate what would 
equally follow though it were net expressed } and 
therefore, a biU drawn for a balance at settling ac-* 
founts, and expressing that it,.. when paid, with the 
4iuwer's receipt, should be a sufficient discharge of all 

claims 



I »r I I t 



* 1 7 10, MacGibbon a. the Managers of the W'oolleit 
Manufadrory at NewmiHs ; Forbes, p. 42 a. 

' 1 7 21, VifcoUDt Garnock «• Duke of Queeafberry, 
I)i6^« ▼» i« p- 95* See Campbell a. Campbell, Bell'» 
Cafes, p. III. 

« 1782, Stewart tf. Fullarton, &c. Fac. Coll- Nq. f 5 
f. 45, 
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4Jkitns OB the< drawee, was supported \ ^ nor wiU thrf 
bill be vitiated, by spedfjing the.' consideration folf 
which it is drawn ; as, ' for my growing crops of com 
and grassv in the town of. Mnsselbitrghi which aire in* 
stantiy sold to you at Ae aforesaid price* ' ' But t 
bill containing a clause of substitution^ as^ * Pay to 
me ot otdef, of, failing me by deciease, to my second 
son,' Alexander Waddell, the sum of^ ' &c. was decid'^ 
ed to be null, though a proof was allowed. that* the 
accepter had received valUe at die time he grafted the 
biU. * Two parties hatitg made refei^nce of a law- 
suit, they accepted bills to each others which .they de4 
posited with the .arbiter, to be given to the patty who 
should be found in the right. . These hills were found 
good,, notwitjistanding their conditional nature, inas- 
much as they were to be considered as money, and, i^ 
ihia respect, not deviating from the proper nature of 
billSk' A bill too^ addressed to one^person as princl** 
pal| and to aQOther 9s Cautioner, conjunctly and seve^ 
rally, and accepted by the latter, with the words * a^ 
(cautioner ' subjoined to his acceptances was held to 

D4 be 

.- ' . i . . . . 

aa -1 ', ,m i * • ' 1', I,, . I ■ i 

' l7j8i Trotter i7i Sbeil^ Dia. vi U p- 95^ 
' 1722, Wilfon Oi Smith, IM. 

* 1739, Ingli« ^' Wifcman's reprefe&tativetf^ C; Hotbtf 
Nq* 130^ p, at8. 

^ 175 [, Ckrk a* Kerr, Di€ti n 3. p. 74* 
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he valid, though it wu objected, that a eauttonarf o8f^ 
ligation could not be conttitttted by a bilL * 

Amj precise set of words is no moreeseential €o ^ 
constitution of a yromissonf note, dian to diajkof a bilL 
It la aufficietat if the note, in |x>int of feet, amounts t» 
a {ffomise of pajmentf; at&, in other respects, die 
same rules wUl a^y to them asrto bilk, vis^thatthey 
must be made payable at alt events ; and that they 
must be^for die payment pf money oiiIy> and not. for 
die performance of acts, or deKvery of fui^bles« The 
mere acknowtedgement of a debt, without some wocda 
from, whence an engagement to pay can be inferred^ 
cannot be conscf ucd into a promissory note,, such as 
die common memovandum, JE^ (X U. ^ 

ftoinkMtf notes gisinted by bankers for monejr 
deposited, genereifly contain an obKgadon to pay i»te« 
vest at the understood rate of per eentage. But it wai 
long doubted, wl^ether a clause of this nature would 
not ritiate a HIL And though there is little doubt 
that, in the pttsent day, a bill stipulating die payment 
of intetest W6uld bfe supported 5 yet it is certaiid/ 
mbre advisable to dravrbilb in the usual manner, for 
a principal Sum merely, which bears interest by law 
after the day of payment; and a^y interest which may 

be 

^ i753» Gibfon a. Campbell, Fac- Coll. No- 9J« 
p. 141. • 

« Chitty, p. 1 7 J. 



be <hie firom die date, can eft^ly be mdadej ki Ae 
prtftcipal« Tlie deciaons oonciernlbg bilh wtthchntetf 
stipulattng the payment of interest, sure extiemitf i^ 
tiotts artd discoTclam $ aiid k is ^mevliat curioiM to 
mce theb tditoff. 

In the case ^f Hendeiwn «. SIticl«ir> wfiieh <ie* 
curred in 1727, it was fonnA, that a h91 bearifig 
inteteit hotn At date was good. * The aaine 
was fonftd in ^ <ase, Dinwoodie ir. JehnatoH, ten 
years afterwards;^ and a similar decision was gi* 
Ten in GSIhagie «t. On « ^Thereafter, Ae Co«tt 
seems to have inclined to the opmioitj that a daase of 
interest in biQs was ettrinnc, and ineon^isteni with 
tiieir natnre ; and therefone, in the next <}iiestiOA that 
s^peared befote them, t§ie Lords sustained die ohjeo^ 
tion to a bill, thst it stipulated payment of annuait«nt 
seventeen d^Lp l)efore the date: 1741, Mad^l ^ 
Campbell, Diet. v. 3. p. 75. And, in die same year, 
a bill bearing anntialrent from Ae date, was decided 
to be null, notwithstanding dte many former dedsioaa^ 
in favour of ^uch' bilk ; and a resolixtion was tak<^ by 
Ac Courts to find aB soch bHls ?x>xd thereafter. ^ I» 

the? 

' i737» /W</f 
• 1738^ IhidM 

^ 1741, Paterfon a* Finlays, "SSiLver, Nor j. J^^t* 
moce Bill of Exchange. ^ 
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Ae yeiy next case, howeveri which oiocurred lor" tl^ 
detef mination df the Gourt, a bitl conceived id the f(>h» 
lowing terms^ ' Nov. 11th 1741. Against Martin^ 
< mas next, pay to me or my order^ the Bufl» ^f 250^ 
^ merks, with the first year's interest, t^lte merko 
f and a half, value in your hands ; * addressed to and 
accepted by ' John Schaw in Glentore^' ^as. sustain* 
ed/ The Court, however, was much divided on the 
point I and it was carried fay the narrowest ma/ority^ 
It was arg«edi that the amount of the year's interest * 
was specified in the body of the bill, and that this was 
Ixearly die same thing with what merchants were ao* 
CttStiDmed to do every day, who, when they take their 
biUs payable in six months, add the six mondis inte^ 
rest to tjie principal, and make the bill payable for the 
whole, which bears interest after the day of payment f 
whereas, here^ die principal sum anfy would bear in- . 
terest after the term of paynoent. In conformity with 
.die above jiidgn^ent, the Lords decided the two 
next cases, Lauder & Husband a. Murray, 1744, * 
and Gordon ^j. the King's Advocate, 1756. * There 
immediately follows, however, a trade of decisions 
of an opposite nature ; and, in Lockhart a. Mirrie, 

175a, 



i^k.^ 



' 1743^ Schaw tf. RufTely Kilker. Uoi 7^ p< 71. 

* Homey No. 264. p. 423% 

^ DiA. V. 3- pv 75V 5 . 
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1750/ Moflcricf a- Monqrief, 1751,* and Pougla« 
& Lindsay a, Bro^m, 1757, • k was unequivocally 
found, that bills containing a clause of interest 
were nulL In the last decisions jdiat appear, k 
would seem that the Court, has reverted to what 
was first laid down as the law on the subject ; and % 
bill ' bearing annualrent, where the debt was acknow- 
ledged by the accepter, and one ^ containing. ^ stipul^^ 

tioit 

^ Fakoaer, ▼, 2. No. 1 70*. p. joj* 

^ Bidn No* 228< p. 27;/. ' ' ■ ♦ 

' ^ Eoimes, SeL Dec No* ij^. p. l92.>— *I|i rtpprtu^ 
this cafe. Lord Kames makes the following remark. * It- 
was urgedy that this bill was taken in 17259 when, by the 
decifions of the Court, it was. putlifhed tiT tfie nation, tha£ 
bills with intereft from their date were legai fecurities ; and 
therefore, to c(it down thi» bill, is fliowing lar fevere^nrcoiH 
tempt for the decifions of the Court of Seffion, as not in 
the leaft degree to be trufted to or, re^rded^ I propofed^ 
therefore, that the bill fhpuld be fu Rained upon this parti^ 
culaf medium, of being granted by the authority of th« 
Court, ^nd that an adi of Sederunt ihould be made againii 
fuch bills in time coming. . The interlocutor^ not with Hand- 
ing, was adhered to ; — a laftlng reproach iipofi the judges 
who voted for it, as being iafenfible or blind to the groiTeft 
a^ of injuftice, viz. the foi-feiting a mai( for doing what 
was declared at the time lawful by the fovereign court of 
the kingdonu ' 

' 17^0, MacLauchlan a* ^laeLaucUan, Fac, Golk 
No. 206. pii 3,69. 

^ 1 790, Sword tf. ^lair/ /^/V. No. 141. p. 28I0. — It is 

©bfervei 



tion for interest from the date, such as is inserted iff 
bankers* promissory notes, were both sustained. 

But whatever diflerence of opinion may hav^ beeil 
entertained with regard to bills with claused of inte- 
rest, those containing a penalty haVe been pretty uni- 

« 

formly rejected.^ A bill is effectual, though bearing 
• with penalty conform to law ;' because, by law, thertf 
Is no penalty due, and the words are therefore super- 
fluous. ' 

The sum for which a bill is drawn, is generally 
placed at the top in figures, and afterwards written at 
length in the body of the bill, the better to prerent 
alteration.* It is not absolutely necessary that the 
sum be first expressed in figures, though alwayd ad<* 
visable; and when the sum in figures is different 
from that in die body of the bill, the latter is to be 

taken^ 



'■I > 



obferved, in reporting this cafe, that there is authority for 
Hating, that what chieHy weighed with the majority of 
their Lordfhips, was the general underfland!ngand>pra£Uce 
of merchants regarding flipulations of interefl in bills, as 
m bankers' notes and £aft India bills, which indicated that 
fuch of the later decifions as had fet afide bills bearing a 
claufe of interefl were erroneous, and ought not to be fol-« 
lowed as precedents. See App< p* jfo. 

^ I'fi'lt Innes a* Tlockhart* — 1743, Drummond a* 
Grahamet Karnes, R. D. v. i. No. 46. p. 74^ 

* 1 741, Did. V. 3. p. 75. J and 1760, Fac* Coll. No. 
ft 06. p. 280. 

* Foth. n. 35. 99. 
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tsUun^ prima fmU^ to be the sum payable \ as> indo- 
pendent of a man's being more apt to commit a mx9* 
|al:e in figures than in words, the words are the essen- 
tial part of the bill. ^ Care should be taken,, that no 
blanks be left, either at the top, where the figures are 
|)laced, or where the sum is written in the body of 
the bill, lest the original sum be augmented \ and the 
safest method ia to write oyer the stamp* For, when 
a bill already accepted smd indorsed, is fraudulently 
altered from a smaller Xq a larger sum, in consequence 
<of blanka bang left in it, and is afterwards discount* 
ed, all the persons whose names are upon it are liable 
for the full sum which the discounter bona fidt paid. ^ 
And in the case of Grahame a. Gillespie Ir Co, 
1795, June 25th, where blanks had been left in a bill 
iat the time of accepting, by means of which the 
drawer waa afterwairds enabled io increase the sum 
from 58L 10s., to ^S%\r lOSf,, without giving the bill 
a suspicious appearance, it was found, that the accep- 
ter was liable for the increased value to the indorse^ 
who had discounted the bill, ^ It should also be at* 
(ended to, that the bill be written on a proper stamp } 
for, if the stamp be inferior in value to what is re* 

quired 

3 Beawesy n*. ipj^ Mar. 138 & 139. 

^ 1793) I^agan & Hunter a. Wjlie, Fac« Coll. No* 6^1 

^ Hj^j CpU/ NOf i;a. p. 345:^ 
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-quired by the act, the instrument will be annulled f 
though it would appear, that if it be written on a 
stamp exceeding the appropriate stamp in value, it 
will be sustained. ^ As the time when a bill becomes 
due can only be ascertained from the date, it is neces- 
sary, in all cases, that bills be dated. In England, a 
date, it is said, ' is not in general essential to the vali- 
dity of a bill ; and when there is no date, the time, if 
necessary to be inquired into,, is computed fipm the 
day it is issued. In France, the want of a date^ or an 
error in the date, or the omission of f^e place where 
iJbe bill has been drawn, cannot be objected by the 
drawer who has written, or the drawee who has ac- 
x^pted> the bill. * In Scotland, the date is an indis- 
pensable 

^ 1804, June 21. Bowack, Fac. Coll. No. 168. p. 381. 
Id this cafe, the bill, inftead of being written on a 
llaxnp denoting a duty of 2S., was written on one de* 
noting a duty of^ 38. The Court confidered the enactr 
ment of the ftamp laws to be folely for the purpofe of raif- 
ing a revenue, and that there was no view of intrpducipg new 
folemnitics in the execution of writings ; and therefore, 
provided the revenue be not injured, a ftamp may be ufed of 
^ny value t)ie gcantor cjioofes. In sm EngliAi cafe quotedf . 
Inhere a bill had been declared void as being written on a 
wrong ftamp though of fuperior value, it was obferved, that 
the ftamp ufed was a receipt Jlampy the duties on whicl^ 
^ight be differently appropriated. See Termly Reports^ 
aadJune 1782, Taylor. 

» Chitty, p. 41, 139. 

S Ppthier, n. 36. • j 
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m^asaUexeqiiisitd j and bills without a date ave aiill^ if 
they have Hot all the solemnities^ required to other bbt 
ligations. ' Tlie date ought ia no oase to be eraitd 
or altered } and action was refused on a bill where the 
date appeared ex facU to have been altered* though it 
did not appear by whom> or fpr what purpose* the atr 
teration had been made. ' But where an alteratioa 
appeaiisd to hsnre been made at the time of writing the 
i^l, to correct a blunder* such as writing 1780 for 
^ laoo, the document was held as actionable. * . 

If a time of payment be not specified* the bill is to 
be held as a simple mandate to him to whom it is adu 
dressed, to pay a certain sum to the holder* who may 
be entitled to an ordinary action against the drawee* 
but not to diligence upon it as a bill. ^ 

By the lusual style and tenor of a bill* it is made 
papble to such a one* * or order \ ^ but these words 
are not essential to ite constitution ; and biUf are i&» 
dorsaMe and negotiable* whether they bear * to order, * 
or not. ♦ The person, however, to whom payment is 
tobemad€J* should always be named. If the drawee 

ha^ 



9 Erfc. b. 3. t. 2. §t6. Fac. Coll. v. a. No. 57. 
f 1796* Murcbie a. Macfarlane* Fac* CoIL No. 2a8, 

* 1802, Henderfon a. Hay, IKd. No. 23. p. 45. 

. ' . ■ . .. > 

» Poth. ch. 2. § 2. n. 32. 

• 1726, Crichton a. Gibfon, Dift. v. u p. 06. 
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bas omitted to mention znj penon to whom &'e faill 
isto be paid> but has declared of vhom he has rie- 
ceivcd valiie> the editable censtvuotioti is, tlsit pay*, 
ment is to be made to that person* ' Bilb payable to 
die bearer^ are good in England, and are tramferable 
1^ delivery. * Bills of this description were prohibit* 
ed in France, on account of the fraudulent practicea 
which they were supposed to engender ( but, by a 
subsequent law, they were reestablished. ^ It was 
also usual in that country, to make bills payable to a 
person whose name was left blank, in order that the 
holder mq;ht fill it up when he chose, either with the: 
name of diat person, or of any other. As these bills* 
however, were employed for the purposes of fraud and 
usury, they were afterwards abolished. ^ 

In Scotland, it was very cfustomary, about a century 
and a half ago, for persons to execute bonds without 
filling up the name of the creditor, which got the 
name of blank bonds, and passed from hand to hand 
like notes payable to the bearer* These bonds were 

considered 



■^*" 



. ^ Poth. Q, 51. 
« Bayky, p. i a»— Chitty, 47, 
^ Potk. n* 924. 

« Sav. Parf. Negi t. i. liv, 3. c, 7. Ces biHets out 
i§te trottv^ d'noe fi dangereufe con&cjueace par les inconve* 
niens qui en font amve, particulieremeot dans les baD<}ue* 
routes qu'ils ont 6t6 defeodu par plufieurs arrets de fort^» 
gue Vqu en voit tres peu a prefentt l 
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.£6n«id6r€d to be of the same pernicious effect as blank 
bills in France, as affording great room for fraudulent 
devices .; because they excluded the debtor from plead- 
ing compensation or set-off against the bearer, upon 
debts due to him by the person to whom the bond had 
been originally delivered ; and becauie, though the 
possessor of a blank bond was known, yet, as it was 
always in his power to transfer it to another, merely 
by delivery, his creditors could not by any diligencj^ 
secure the sum it contained for their payment; AU 
deeds therefore, in which the creditor's name is left 
blank, are declared null by 25. Pari. 1696.^ From 
this statute, however, indorsations of bills and the 
notes of trading companies, are excepted. 

Upon the principle of this act, it has been decided, 
that bills payable to the bearer are null as blank 
writs.* The subscription of the drawer, too, was long 

E held 

^ It is enafted, * That for hereafter, no bonds, affignationd, 
difpofitibn^, br other deeds, be fubferibed blank in the per* 
. fon or perfons' names in whofe favour they are conceived ; 
and that the forefaid perfon or perfons be either infert be« 
fore or at the fubfcribing, or at leaft in prefence of the 
/ame witneffes who are witoeues to the fubfcnbihg before 
the delivery ; certifying,, that all writs otherwife fubfcnoed 
end delivered blank, as faid is, (hall be declared null. * 

* 1730, Walkinfhaw's Executors a. Campbell, Didt. 
V. I. p» 104. — Banker's notes payable to the bearer, are, as 
above mentioned, excepted from this a<^> c^nd pafs from 
band to hand by mere delivery* * 
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held to be a necessary requisite ; and there are a maf^ 
titude of decisions, finding, that bills wanting the 
drawer's subscription, were writs blank in the credit 
tor's name, and therefore null by the act; which, 
though it excepted indorsations of bills, did not except 
bills themselves. * Of late, however, anodier doctrine 
has been sanctioned by the Court. In 1785, a bill 
drawn in these terms, ' Against Martinmas next, pay 

* to Ann Drummond, or order, the sum of 1095 

* merks, for vahie, ^ was sustained, thot^h wanting 
the subscription of the drawer, whose name was men-' 
tioned in the body of the bill. ' An objection to an 
accepted bill, that it was not signed by die drawer, 
was likewise repelled in the case of Hare «. Geddes, 
&c. ; ^ the Court considering the objection to be ob«^ 
viated, by die circumstance of the creditor's name be-^ 
ing both mentioned in gremio of the bill, and indorsed 
on it. In Fair a. Cramtoun, 1801, it was determin-r 
ed, that the representative of a person deceased, was 
entitled to insert his own name as di^awer of a bilt 

feund, 

* 171 1, Brand a^ Anderfon, &c.^ Fouotaitihall, v. 2- 
p. 636.— -1734, NeilfoQ a. Ruflel. — 1938» MiacRaith a^ 
Murdoch, Did. v. i. p. 96. — 174^9 Douglas, &c. a. Lo- 
gan, Falconer, v. l. p. 5. — 1749, Bonner a. Grant, IhiJ. 
f^ S6. — I777f Robertfon, dec. a. Biffets. 

3 Drummond a. Creditors of Drummond, Dift. V.^ 3- 
p. 76. 

♦ 1786, JliJ^ 



be due from tlie date, can e«t»I]r be Hidadej lA die 
pirtficiptJ* The deci8ioii$ooiK:ernkigb91s with thnMI 
stipulating the payment of interest, are e ji tteurtiy r^ 
tioas and discordant ) and k is somevhat curioiis to 
mce thefo history. 

In the case of Henderson <i. Sinchrir, which oe* 
cutred in 1727, it was fband, that a hill hearing; 
intetedt ffom the date was good.' The same 
was fovind in the case, Dinwoodie a, Johnston, tefl 
years afterwards;^ and a similar decision was gi* 
Ten in Oilhagte «t. Or. • Thereafter, the Covft 
seems to have inclined to the opmion, that a daase of 
interest in biQs was eitxinnc, and incon^lent wilh 
dieir nattxte ; and therefore, in the next qtiestiM tihat 

• • • • 

appeared befote them, die Lo^ds sustained die ohjec* 
lion to a bill, thxt it stiptdated payment of annuaiMnt 
seventeen days l)efore the date: 1741, MadMeil ^ 
Campbell, Diet. v. 3. p. 7S« And, in die same year, 
a bill bearing amnialrent from the date, was decided 
to be miH, notwithstanding the many former dedstons^ 
in favour of such' bills ; and a resolution was takf^ by 
die Court, to find aB such bHls void thereafter. ^ Its 

the? 

> ■ ■ * '■!■ I " I • ■■■ II ■! ■ • ■ I I II. H III ■ II ■<■• 

^ i7$7» -Wi 
• 1738^ /^/V* 

^ 1741, Paterfon a. tlnlays, Ki&err. No* 5. 5.^1^ 
Wfce Bill of Exchange. 
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the yevf next case» however^ which oiociirred kit t^ 
determinatioii df the Gourt^ a bill coiiceived id the ((A^ 
lowing terms^ 'Nov. 11th 1741. Against. Martin^ 
< noas nest^ pay to me or my order^ the 8ufl» ^f 250^ 
^ merks^ with the first year's intereati tw^lte merke 
f and a half, value in your hand? ; ' addressed to and 
accepted by ' John Schaw in Glentore^ ' was sustain* 
edi' The Court, however, was much divided on the 
point ) and it was carried by the narrowest majority^ 
It was arguedj that the amount of the year's interest * 
was specified in the body of the bill, and that this wa» 
tiearly the same thing with what merchants were ao« 
eustpmed to do every day, who, when diey take their 
bills payable in six months, add the six months inte^ 
rest to the principal, and make the bill payable for the 
whole, which bears interest after the day of payment ^ 
whereis, here^ the principal sum on^ would bear it>- . 
terest after the term of payment. In confermity with 
idbe above judgment, the Lords decided the twa 
next cases, Lauder & Husband a^ Murray, 1744, ^ 
and Gordon ^7; the King's Advocate, 1756.^ There 
immediately follows, however, a trade of decisions 
of an opposite nature ^ and, in Lockhart a. Mirrie, 

1750i 



■ji-^ 



' 1743^ Schawl. Rufiely Kilker. N04 7^ p< 7<< 
* Home, No. 264. p. 42^ 
^ Di^. V. 3- p^ 75^ 



1750/ Monicricf a* Moncnef, 1751,* an<l:I?ougla« 
& Liijdsay a, BroWn, 1757, • k was unequivocally 
foundy that bills containing a clause of interest 
were nulU In the last decisions diat appear, it 
would se^m that the Court, has reverted to wliat 
was first laid down as the law on the subject y and a 
bill ' bearing annualrent, where the debt was acknow*^ 

ledged by the accepter, and one ^ containing ^ stipul^-^ 

tion 

'' ♦ Fftkoner^ Y, 2. No. 1.70.. p. '303. 

^ Rid,, No/ 228. p. 27;/. ' . ' • 

^ Karnes, SeL Dec No. 13^. pi. 192. — l^ rtpprtin^ 
this cafe. Lord Kames makes the following remark. < It 
was urged, that this bill was taken in 1725, when, by the 
decifions of the Court, it was. pufclifhed ttr tlie nation, tba£ 
bills with intereft from their date were l«gjd fecuritiee ; and 
therefore, to cdtdown this* bill, is ihowing lar {bvere^nreoiH 
tempt for the deciiions of the Court of Selfion, as not ii* 
the leaft degree to be trufted to or reg^rded^ I propofed^ 
therefore, that the bill Aipuld be fu(lained upon thjs parti^ 
cular medium, of being granted by the authority of the 
Court, and that an a6i of Sedferunt ihould be made againflt 
fuch bills in time coming. , The HiterWcutor, notwithftand- 
ing, was adhered to 3 — a lading reproach upod the judges 
who voted for it, as being infeniible or blind to the grofieft 
a^ of injijftice, viz. the forfeiting a maif for doing what 
wa& declared at the time lawful by the fovereign court of 
the kingdom* * 

^ 17^0, MacLauchian a. fclacLauchlan/ Fac, Golk 
No. 206. p. 169. 

^ I790> Sword a. Blair/ /^/V. No. 141. p. 200. — Itis 

eblerved. 



tion fdr mtetest from the date, such as is inserted iff 
bankets* promissory notes, were both sustained. 

* But whatever difierence of opinion may hav« beert 
tntcrtained with regard to bills with claused df inte- 
rest, those contamtng a penalty have been pretty uni- 
formly rejected.^ A bill is effectual, though bearing 

• with penalty conform to law ;* because, by law, thertf 
Is no penalty due, and the words are therefore super* 
fluous. ' 

The sum for wbioh a bill is drawn, is generally 
placed at the top in figures, and afterwards written aC 
length in the body of the bill, the better to prevent 
alteration. * It is not absolutely necessary that the 
$um be first expressed in figures, though always ad- 
visable; and when the sum in figures is diiFerent 
from that in the body of the bill, the latter is to be 

taken^ 

' " — -^ — '—- " ' ' ■■ -- ' ' ■ ■ = •',■■■ ^ 

obferved, in reporting this cafe, that there is authority for 
ilating, that what chiefly weighed with the majority of 
their Lordfliips, was the getietal underftancHng and>pra£lice 
of merchants regarding ilipttlations of intereft in bills, as 
in bankers' notes and Eaft India bins, which indicated that 
fuch of the later decifions a» had fet afide bills bearing a 
claufe of intereft were erroneous, and ought not to be fol- 
lowed as precedents^ See App^ p* jfo* 

^ i^i'jf Innes a* Flockhart* — I'j^'jt Drummond as 
Grahatne, Karnes, R. D. v. i. No. 46. p^ 'j^:^ 

* 1 741, Dift. V. 3. p. 75. J and 1760, Fac* CoU* Na« 
4o6. p. 280. 

* Poth. n. 35. 99. 
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itakenj, prima fme^ to be the sum payable \ as^ indd« 
pendent of a man's being more apt to commit a min- 
iate in figures th^n in words, die words are the essen* 
tial part of the bill. ^ Care should be takeDf. that no 
blanks be left, either at the top, where the figures are 
|)laced, or where the sum is written in the body of 
the bill, lest the original sum be augmented \ and the 
. safest method is to write OTer the stamp. For, when 
a biU already accepted and indorsed, is fraudulently 
altered from a smaller to a larger sum, in amsequenos 
<of blanks being left in it, and is afterwards discountw 
ed, all the persons whose names are upon it are liabtp 
for the full sum which the discounter bona fidt paid* * 
And in the case of Grahame a. Gillespie U Co* 
1795, June 25th, where blanks had been left in a bill 
at the time of accepting, by me^ns of which the 
drawer was afterwairds enabled to increase the sum 
from 581. 10s., to ^581^ lOs^,, without giving the biU 
a suspicious appearance, it was found, that the accept 
ter was liable for the increased value to the indorse^ 
who had discounted the biUf ^ It should also be at* 
liended to, that the bill be written on a proper stamp { 
for, if the stamp be inferior in value to what is re* 

quired 
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^ Beawes, lu 19J, Mar. 138 & 139. 

* 1793) Pagan & Hunter a. Wjlie, Fac. Coll. No* (^h 
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iquired by the act, the instrument will be annulled $ 
though it would appear, that if it be written on a 
stamp exceeding the appropriate stamp in value, it 
will be sustained. ^ As the time when a bill becomes 
due can only be ascertained from the date, it is neces- 
sary, in all cases, that bills be dated. In England, a 
date, it is said, ' is not in general essential to the vali- 
dity of a bill ; and when there is no date, the time, if 
necessary to be inquired into, is computed frpm the 
day it is issued* In France, the want of a date^ or an 
error in the date, or the omission of |he place where 
jth^ bill has been drawn, cannot be objected by the 
drawer who has written, or the drawee who has acr 
i:^ptedj the bill. ^ In Scotland, the date is an indis- 
pensable 

^^^^— i"^^— Bill ■ ■ ■ 1 I ■ 

* 1804, June 21. Bowack, Fac. Coll. No. 168. p. 381. 
In this cafe, the bill, inftead of being written on a 
fiamp denoting a duty of 28., was written on one de* 
noting a duty of 3s. The Court confidered the enact- 
ment of the ftamp laws to be folely for the purpofe of raif- 
ing a revenue, and that there was no view of intrpducipg new 
folemnities in the execution of writings ; and therefore, 
provided the revenue be not injured, a ftamp may be ufed of 
^ny value t)ie gnintor cjiOofes. In an EngliAi cafe quoted,, 
^here a bill had been declared void as being written on a 
wrong ftamp though of fuperior value, it was obferved, that 
the ftamp ufed was a receipt Jiamp^ the duties on wbicl^ 
might be differently appropriated. See Termly Report$| 
stadJune 1782, Taylor. 

» Chitty, p. 41, 139. 

• Pothier, n. 36« j 
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Ij^nsaUeTeqtiisit^ ; and bills without a date aie null, if 
they have Hot all the solemnities required to other obr 
ligations. ^ The date ought in no oase to be eraied 
or altered ; and action was refused on a bill where the 
date appeared ex facU to have been sdtered» though it 
did not appear by whomj or fpr what purpose^ the air 
teration had been made. ' But where an alteration 
appearisd to haye been made at the time of wridng the 
bill, to correct a blunder^ such as writing 1780 for 
laOOy the document was he]4 as actionable* * . 

If a time of payment be not specified^ the bill is to 
be held as a simple mandate to hini to whom it is adu 
dressed, to pay a certain sum to the holderi who ma|r 
be entided to an ordinary acdon against the drawee, 
but not to diligence upon it as a bill. ^ 

By the usual style and tenor of a bill, it is made 
papble to such a one, * or order \ ^ but these words 
are not essential to its constitution ; and biU^ are ixw 
dorsaWe and negotiable, whether they bear « to order, ♦ 
or not. ♦ The person, however, to whom payment is 
to be made, should always be named. If the drawer 

has 



9 Erflc. b. 3. t. a. J a6. Fac. Coll. v. a. No. 57. 
f 1756, Murchie a. Macfarlane, Fac ColL No. isS^ 

» 1802, Hcnderfon a. Hay, IMd. No. 23. p. 4(5. 

5 Poth. ch. 2. J 2. n. 32. 

f 17^6, Crichton a. Qibfon, Dift. v. !• p. ^6. 



ing dto bill or tiMe to have t«rehre montlis to riin}> 
ahd he hSis received iiitet^st for 51. more than the 
princi]^! suih advanced, which is above the kgal 
tate* * But thid doctrine is only applicable to bills^ 

ptomisiorf 
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« OH OB Ufuty, p. 5f . 68. With regard to ^haBt k «oeMiiite4«ii 

ufdrious euftioD in difcounting tills, the following cafei may be quot- 
ed. ' King's Bench, Guildhall, December i8th, 1793, Matthews v. 
Griffiths & Co. This was a ^ tarn zCdon on the ftatnte of uiiny. 
The defendants weie bankers in Portfrnouth^ and, in iareral ioftanoM^ 
had difconnted bills for a Mrs Stewart, the proprietor of fome filk 
works, at thirty days, at the rate of 5 per cent.$ but, in(lead of giv- 
ing cafii, had given biHs on London «t three days fight. The fa£t 
ij^ completely eftabliflied by the evidence. Mr ErAane endeavoured 
to defend his clients, on the ground that it was the confent of both 
patties, and for the convenience of Mrs Stewart. The objection was 
wermied by Lord Kenyon, who laid he codfidered it as ufury, and no 
laitryei* whatever would be of a di#eretit opinion. They ought to 
liave deducted the diicount for then* bills. Manning, p. ^. 

In the cafe Hammet v. Tea, iubiequetitly decided, where ftveral 
pt^tiASorf notes "^re discounted by the plaintiirs, who were bankers, 
fiaitly in caih, partly in account, and paitly in bU(s on London at 
thirty days after date, and others of Shorter dates ; ii was dettrmified 
that there was nothing nfurious In that mode of diibouming. The 
^fendant, vn this cale, had been aflced by the dUcounters, hoW ht 
<ivoald have the money ; and had required bills ota London for part ^ 
the amount. It was obferved by Chief jndice Eyre, that had tht 
%aliieers impofed this rennttanoe On the borrc»wer, as a term of tht 
^mint, it would have been ufury. Ord, p. 60. 

In a cale where, on ^iibouftting a bill for the payee, the partiel 
itBlcGtanttng it gave, in part payment, t^eir acceptance cf a hi)], drawn 
ion them by the payee, at three months date ; ft was taken for granted 
tiiat that mode of difbounting was ufiiHous. fM 66, 

So it is in difcounting a bill, if the party diicounting gives goods in 
fwtt, whidi are charged beyond their vahie. IMJ. 95. 

O. took a note for aool., when it had three months to run, in 
«>nfidqnftioa of 197I. ; and at three mmxtht cad took another note 

ftr 
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^r6ihi§s6ry titles, and other negotkble instraments. 
Oh acoilcfeMs ctitnmtj indeed^ as well ai im bilh dl»- 
tbuiltel, a coininissioh not ekceediftg { pet dent) be- 
sides iittet^t) Im^y be diarged by battkers. ' It d6te 
not) however) apply to bonds and other deeds. * 

A 

tisr sooLy oh numiciiig $i* fee otbcr Uifte aionHit* Ob bnfl(( tcte* 
red to a Jury, it was found to be an ufnriou^ loan. Ihid, 

> iSo6, Walker, &c. «. Ailan^ Fac. Coll. No. X75. p. 396. 

^ The grantor OT leferal ahnuitiei (amouhtlng to 566I.) iobjeft 
«b r dfci u j irio n , telay defirous of Kparefaafini tKeSit drew aUll iiir 
500ol.« payabk to the granteei, or order, thnf years after date. The 
bill was given for the original purchaie-money ; the arrears of the an* 
Dttlttefs; a Ibtn to \st paM inted tif ghring mtice tif itp i uthaJl ^ «nd 
a fam paid down in ealb, MMWUttng, in all, to4»5oL ; tiie reoMuung 
y5oL bong clwrged for H/rte ymr$ ^mM on tbe bill: A bond was 
C&veA by ^ gnaVof and his fiiretics» in lieu of the bill, and finr tbe 
lilce ankmnt. A queffion arole on the validity of the bond. The 
k^lttt of diiboniitiflg bills ki the way bf tmle, was admitted by Iford 
Alranley : and his Juordflup obfirved, that if nothing more bad been 
done in that cafe, than what always had been done by way of aoeom*^ 
medatioii among merehaais, the trattfii£tien was not vfiirioos $ but that 
the rule muft be confined fbiaiy lo tbnt Aut of tran^adios ; Ibr tfaait. 
If idifcoBBt ^lonU be taken wpon am ndvimee of ntoacy* witboflt the 
vegotwtion =6f a Un of Tftcbange^ it wloiM amonnt ts nlbry. 

The catB was cotmoercd by nu liordflnp fo be a forbeferanee of 
i|a5«4. for tMree years, for ^Miich the fart^ was i» teeeif e inteyeft lar 
5000I. iletdfeeMrved, thittbefmy weKiaipitl&dwithafltftioB, 
that a bHl at three years was fueh as no tepntbble inan would difeeaot ; 
Vbough jt was iaid that ibnke £lift India biUs of two years date -had 
been diibbontod. . That laOrd Ghief-^ftiee £yre leemed to haire 
tiiougfat tfait llie length of the date of the bill was iiifficient to alibrd 
a preiumption that the diieodnt was intended as a cover for a 4oans 
•nd that, if we confidered tho ef&£t of diicounting bills at very long 
dates, the (favngth of that prefumption would be manifeft ; for that, 
if the pni^cc ihoald be carried to a great kogth, the interbft wOiAd 

gnnihllat^ 
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A bill for 81., whereof part was money won ^ 
drafts, was declared null upon the 9. Anne ; action 
being reserved to the holder against the debtor for 
j)ayment of any furnishings or advances inade tp hin> 
separate from the game debt. ^ 

A bill of exchange was given at Paris by Sir John 
Bland to Robinson, for 6721., of which sum SOOl. 
-was money /ent^ at the time and place of play, to Sir 
John J and 3721. lost, at the same time and place, by 
him to Robinson. In an action brought for payment 
of the bill, at the instance of the latter, against the 

administratrix 
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aomhilate the priodpal. His Lordfkip therefore thought » that the 
difcount of fuch a bill as that, not coupled with the tranlaOion re- 
IpediDg the annuit^% would have been almoft fufficient to have afforded 
a prefiimption of ufury;' but coupled, as it was, with the redemption 
eMhat annuity, it was impoflible to wiok fo hard as not to fee what 
the real traafa^lion was. His Lordihip, accordingly, held the bond 
to be void.— Ord, 68. 

Where a bond was given, in lieu of bills, to a perfon not privy to 
the ufiiry of prior parties, it was accounted valid. 

P, on difeounting feveral promiflbry notes, took nfurious intereft. 
He afterwards obtained credit for them of the plaintifTs (bis bankers), 
who had no knowledge of the ufuriou' tranfaAion between P and the 
defendant (the maker of the notes.) When the notes became due, the 
maker was applied to for payment ; but the notes were dedroyed by 
agreement, and a bond given by the maker to the bankers for the 
amount. The bond was held good by the whole Court. 2iid, p. 137. 
It was in this caie obierved by Juftice Grofe, that the confideration of 
the bond was the giving op of the bills ; but the bond was not given 
for the money lent by P to the defendant. 

,^ 1767, MacCoul a. Braidwood, Fac. Coll. No. 2it 

ft lo;? 
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kdministratrix of Sir John^ Lord Mansfieldi after de- 
livering at large the opinion of the Court, concluded 
■with sajring, * As to the money won, we think it 
cannot be recovered. As to the iftoney lent, it ap* 
pears to have been fairly and bona fide lent, without 
any imputation whatever ; and the plaintiff" is entitled 
to it, both by the laW of England, and by the law of 
France. ' * 

Value 

^ Robinfon v. £Iand, 2. Bur. 1077.— 'Difoey's Laws 
of Gaming, p. 86. 

In a que(^ion relative to the validity of a bill granted as tlie amount 
of a wager loft on a horfe-race, the Lords found, that the ftatute li. 
Pari. 1 6^1, relative to game-debts, was not in defuetude. By this 
a£t, it is declared, that wherever any perfon wins above 100 merks 
t^ithin twenty-four hours, upon cards, dice, or horfe-racing ; the fur- 
plus Aalf, within tweoty-four hours thereafter, be configaed in the 
hands of the Kirk-Treaiurer, if in- Edinburgh, or of the Kirk-SefCon 
in the country, to be applied for the ufc of the poor. — 1774, Maxwell 
0. Blair, Fac. Coll. No. ia6. p. 338.— In England, horfe-racing \% 
authorized under certain regulations, by 13. Geo. II. c. 19. And ie- 
curities given for money won at a horfc-race, where the ftake is more 
than 50I. are not void ; becaufe, as the race itfclf is made lawful under 
theie circumftances, the con&quences fliould be fb too. Difney, p. 28. 
But the perfons betting muft be the proper owners^ Wagers exceed- 
ing lol., between third parties, fall under the ftatutes 16. Car. 11. 
c. 7. & 9. Anne, c. T4. relative to gaming debts, and are not reco- 
▼erable. If the race itfelf be illegal, that is, if the ftake be under 501.^ 
any bet upon it, though not exceeding icl, is illegal alfo. A wager, 
to be good under the a£t, mnft be on bona fide horfe*racing, upon race 
grounds, and not on races agai^ft time : llnd, ch. %. paffim. Though, 
it would -appear, that a contract on a trotting match, was not con- 
fidered as illegal : Robfon <r. Hall, Peake's Cas. N. P. p. 127. — In 
Scotland, ^.decifion the reverfe of this was given in Wordfworth «. 
Pcttigrcw, 1799. Fac. Cell. No. 123. p. a8l. ■ - 



Vadue ^vte in 9migglcd goods U an unlawfttl 
^nsideration. Two pefsons hatving hem eiq;j|geii iii 
a smuggling s^yrature, the one granted a bill to die 
other for die ^alue of his share of die profits. The 
g^s being afterwards seiaed, the Lords refused ac^ 
timi for payment of the bill. ^ If the contracts aris^ 
ing from illicit transactions of this desc^ption, ^i^ere 
sustained, it is evident that the Revenue, and general 
interests of the country, might be materially injured* 
The Court has therefore shown a disposition to cut 
down all deeds, of whatever denomination, granted 
for, or on account of, a smuggling or contraband con« 
sideration, if the parties wete it\ the knowll^dge of the 
nature of die transaction. ^ Bills, for the price of 
smuggled goods, were accepted by Philp, payable to 
potts, and indorsed by him to Sir William Forbes 
& Co., for behoof of Cullen & Co., to whose ac- 
count they were immediately placed* Philp being 
charged for payment by their attorney, brought a 
suspension, and, after a discussion of the reasons, the 

Lords 



^ 1776, Duncao a. Tbomfoni Did^ V. 4. p. 3a* 

# J^ fwritabk bond ^nu gnntol fior the price of fmngglcd goods, 
by a ncrcfasuit in ScotUtttd to hts odm^MlideDt in HoUand, who was 
tcccdbry to the ioipoitttioD : the bond was affigned iDr vahie to a 
third peribii, who took iafeftipcat on it. On the bankniptqr of the 
debtor in the bond, the tniflee for his cmditort bronght a rcdoAioa of 
the iecurity, on the ibore of its being ftO im mtUmm^ and the Lords 
Ifdaoed it accordingiy. aid. p. 33., MAct's Creditors a Robmlbn. 
]^!l*s Dec. p. 349. I 



Lordi sttspended the letters linfJu^ktv, tibereby fii^ 
ing, that no action could be maintaiiied oa the hiUSf ^ 
In this case^ a rule was adopted hy the Couf t^ that if 
gooda Vfefse sold to a smuggler by a nsetthant settled 
&broa(d> whether a native of this country or uf>t^ mi 
Slivered on the spot, he can maintain action lor dieniy 
though he suspected, or even knew they wer^ m^Qt 
to be smuggled into firitain^ Sut if he w^ sMjc^^sory 
to the smugglings and th^r^by to ^ infringen^ent o£ 
the laws of <he land, (which he is bound to Il^qw as 
hr as coneems his tr^i^)^ ho, c^nnpt demaiid the aid 
of the British courts fof recovery of his debt. 

A similar decision vas given in Heid ^ ParkUisoit 
€L MacOonald, &c, where bills granted lor smuggled 
goods were found not actionable in the hands of |^« 
sons to whom th^y had been indoyfted ^fkho^t T?)^e } 
it being shown, that the indoTser of the bill^ w^ aft 
agent of the persons by whom the goods had bees 
furnished, who were privy to, and concerned int th^ 
transaction. • 

It was found, that no action could lye upon a biU 
accepted for payment of an apprentice^fee, where the 
indenture) which was the cause of granting th^ bill, 
was void by the eighth of Queen Anne^ ^ It is no 

ground. 



irfri 



' X 793i Culfen's Attorney a^ Pljilp i t^c. Coll* 
No« 49. p4 10 2. 

• i7j3f Ihid. No. 50. p. 103* 

' 17549 Donaldfon a. Fulton, Fac. CoU* it^g9. p. I4<V 
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ground) howerer, of reducing bills granted fo'r af! 
dpprentice-fee> that the sum was not inserted in th^ 
indenture, nor the principal indenture stamped, — ^if 
the master have subjoined the sum to an extract of the 
indenture, and got the extract stamped on payment 
of the duty, though done after the death of the ap^^ 
prentice; " 

In law, a bill granted for value is called an oneroui 
bill : where no value has be^n received, it is called 
gratuttouSi • 

Bills having been introduced for facilitating com-* 
merce, and not to convey gratuities, a legacy, or ds^ 
natio mortis causa j cannot be efiectttally constitutefd by 
bill ; ' nor is a bill granted on deathbed a legal me^ 
thod of constituting a debt or legacy, even to affect 
moveables, in so far as the bill is gratuitous. ^ But 
the legacy may be effected, by the donor's granting a 
bill to a person in his confidence, who, at the same 
time grants equivalent bills to the intended donees,—^ 
the bill, in this case, granted to the interposed person, 
not being a donation, but given for a specific value. 



' Shepperd J. Innes, Ibid.'W 267. p. 498. 

^ 17 12, Fulton & Clark a. Blair, Did. v. i. p*9/«~- 
1736, Weir a, Farkhilly Ibid. — 1761, Wright a. Wrights, 
tac. Coll. N** 20. p* 37.— 1786, Dowie £j. Millie, Ibid4 
N** 254. p. 309. 

^ 1 7241 Huttons J. Huttoii} DvEt* v« i. p^ 95^ 



vhu the equivalent: bills accepted hj him in fawur p£ 
the doneeiS) in the $ame mantis as if the money it« 
self had been paid to At latter* ^ 

The objecdan to a bill, that it wa$ granted on 
deatUbedt without vaine^ in order to constitute a le^ 
gacys and that it was not subscribed by die drawer 
till after the accepter's deadly va^ not ^sustained as 
relevant against an onerous assignee. The biU, in 
lliis case, was ddivered to a t^ird party* before the 
accepter's deaths for the drawer's behoof } and no 
^eedj after delivery, is presumed to be a donatio morth 



causa. * 



A husband, on deathbed, gave his wife, in prcN 
sence of witnesses, two bills, blank indorsed, desiring 
her to keep diem for her own use. On the husband's 
decease, his executors having brought ap action for 
delivery of these bills,' it was found, that this was a 
donation betwixt man and wife, unrevoked, and thatj, 
therefore, die biHs belonged to the relict. * And in 

F the 

I ■.■■..--—■ ^ 

4 fjtXt Adam a. JohnAon, Fae. Coll. Nb. 74. p. 113. In this 
ts&t it was obferf c4 on the Bench, that prior to the ail limiting to 
fix years the commencement of an aAion on bills of exchange, as they 
might have been brought Into fuit at any time within the period of 
4he JoBg pteiaiption (locty years)* there was eriden^ly a much greater 
danger of frauds being committed by means of them, than there has 
been iince that ena€tment. Hence, tbeCe documents are to be con- 
ftmed with lefs fufpicion and ftri^eis than formerly. 

* 1761, Shawtf. Farquhar, Fac. Coll. N"* 65. p«i49- 

^ I753> Barbour 5c Blackwood a. Hair, Jbid. N^ 61- 

P- 95' 
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the case, Provan a. Calder, a gratuitous inH of lOeJLy 
granted on a {Promise of marriage^ was sustained^ at^ 
though marriage did not fellow. ^ ' ' ^ 

A bill, given as a reward of services, is good. 
Steel, in February 1790, granted to Wemy$i5, **a* a 
consideration for his services and trouble,* a :^r(ffi{\^ 
Bory note for 500L, payable at the following Whit* 
Sunday. In payment of which, he, on the 7th J-ulie^ 
gave him the following check or draft on the Bankiof 
Scotland. < On ^ght, pay to DaVid Welny$s» orjiis 
^ order, 6ve hundred' pounds Sterling y vhidvplaj^ to 
* my account without further advice. * In an action 
of reduction brought by Steel's disponees, the ^ourt 
sustained the promissory note and relative draf(. ^ 

Bills are often drawn for value in accwnt^ ^hich 
is the ordinary style of drawing foreign bills by nier- 
chants who are in habits of commercial dealings 
with different countries, and have numerous transac- 
tiOns and current accounts with the persons drawn 
upon. A bill drawn and accepted in this way, does 
not always imply that the accepter had actually value 
in his hands at the time* On the contrary, it is a 
very frequent mode of drawing for the s^le accom- 

modation 
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' I742y Kamed, Ren. Dec. v. a. N^ 30. p. 46. 
« 1793, Difponecs of Steel a. Wemyf», Facl Odl. 
N^ 53.- p. 95. 
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hrodation and behoof of t^ drawe^; Neither does 
the remittance of a bill of this description to the cor- 
^respondent, though made payable -to him, transfer 
.the property of the bill, unless he can show that he is 
creditor of the remitter on a balance of accounts, ^ 
. .^Us^ should always be addressed .to^ the person 
drawn upon, and his name and designation correctly 
expressed ; but the want of a special address or direc- 
tion is supplied by acceptance v for the address serves 
imerely to mark out him to whom a bill is to be pre- 
eented for acceptance, and when an ^^cept^r appears^ 
even though the address be wanting, he i^ presumed 
to be. the person the drawer had In hi? eye. ' It is 
«aid, that if the drawer o^ a fpreijn bill' omit to ad- 
dress it, but has advised his correspondent of his hav-^ 
ing drawn upon him for the amount, the bill may be 

presented to him, and protested if .,not accepted, so 

. . - » . . . « » • . 

as to make the drawer liable in charges ; and that the 
person s6 advised ought to^accept, if he has funds of 
the. drawer in his hands* * 

.. •,- 7 ■ • 

Bills of exchange sometimes conclude with the 
words as per advice^ in which case j a letter of advice 
from the drawer generally accompanies the bill. Such 
.. ■ . . _._. r2 - ... . bills'*' 

■ !■' ■ >i • I , . '•• ■■ ' I i< m i l I. " . ' i , ii.i.i I ■, , 

^ iH^> Forbes tf. Fonn^reaii, Home, N*i'^j;. p.29r, 
* Z727, Grierfon a. Sutherland^ Kaoi. Rezh* Dec,. 
V* I. N® 96, & 97. p. 189* ' • 

;. * Mar. f . 144* ... 



bill's cannot "be Safely paid utttil the letter tf adiice 
arrive ; nor tan the drawee safbly pay, if the bill and 
letter of idVice do ri6t tally ; ^ but he may, irt all casi- 
<!s, ''pay wiih'dut Slatting for the fettet bf idvice, fuptln 
protest, ifliwilrfhereby keep the dtkwer VoUnd. * 
^- fe&ld 'ai-e^'iko sometimes made p^yabte * without 
'itiTtheVadNHH?^*;? in which rase, th6 drawer may ^y 
'whetidVeftht; ^Abecdtiiefe dtie. * 

If ^blfeTh^the'hamlB of the pa'yfe6 6r holder, bfe 
"altered of ^itiafe^ ifi irif material respect, it k reti- 
'dkred duYl,>ii3it]fif^ parties 'ai^fe freed from Ae Gbliga'- 
tioh dierfeby created.' 

' Scacak^pfo^o^'^s ihfe 'quegti6ii. %e *tol4er tt z 
T)iil 6f ^x^hiihg<^^lal3iftes it, and Writes a larger ^utti 
than that whhSPlfie bill boT^. the falsification is 
Itnade in such a fhanner as to deceive ah attentive and 
intelligent" observer.^ "The 'Kahler, deceived by thfe 
appearance pT the Dill presented to him, pays the en- 
"tire sum to the holdeir ;•— ^Uught he to have recoursfe 
upon the drawer for more than the sum for which 
the bill was originally and actually drawn ? Scaccia 
decides in die affirmative. ^ frothier thinks that the 

drawer 



Ju. 



. I Malyne,. cb. 6. obs. 8. 

^ Scaccia» Tra£t. de Coxninerciis et Cambio. f t* 
gloff. 5. n. 358* 

' Poth. n.36. 169. 

tf TnO*dc Cora. S ^- k1-5- qu^ft- 15— And tkis far may Be 
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clnnnrer is not liable in repetition (repayment) of the 
^um* in as pmch as the faUification of the bill was a 
fortuitous case, which, he could neither foresee nor 
prevent) ai%4 with wfaichs therefore, he could not be 
9ld4 to charge himself. But if the loss arose from 
any fault of the drawer in making put the bill in such 
a manner as to aflSord room for an alteration or addi« 
tion^ he conceives the drawer would be liable, as he 
ought to have drawn his bill in such a manner as to 
prevent falsification. From whence, says he, it re- 
sults, that one ought not to decide indiscriminatelyi 
that the drawer is bound to indemnify the bank^ for 
the loss into which he was betrayed by the falsification 
of die bill i on the contrary, he is only liable to such 
claim of indemnity, when, by any fault on the part 
of him or his agent, he has given o(:casion to the fal* 
sificadon, by drawing the bill, without taking the 
proper precautious, which he rnight have taken, to ex-, 
elude it. But if the falsification might have been dis-* 
covwed by a easeful examination of the bill^ the 
blame attaches to the banker in having paid it, as he 

F 3 ought 



ftid in fapport of liis opifiion, th^t accordios ^^ ^^^ ^^^ ^ ^^< ^^^ 
tX9,€t of mandate, the mandant is obliged to leimbiiric the mandatary 
fo): all di(bur(emcnts to which the mandate ha» given occanon ; pfo- 
tided the mandatary has not, by his own fault, difburfed more 
than was neceflaiy. * 'Mandator debet refimdere mandatario quid- 
qiiid ei incolpabiliter abcA ex «aai^ «iaadati. ' Paad. }Mn. uu 
Maud. No. 53. dc Poth. 
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ought to have inspected it minutely; and he is not 
entitled to demand indemnification for a loss arisio^ 
from his own fault or negligence. ^ 

Boucher is of opinion, that the banker ought toi 
sustain the loss, for accepting and paying the bill 
without a letter of advice, which he ought not ta 
have done, and should therefore suffer for his impru<^ 
dence. * But the perspicacity of Pothier cannot often 
be arraigned. The case might evidently occur, where 
no letter of advice could be given- or required, as ac-s 
tually happened in that of Graham a* Gillespie & Co.f 
1795, where there was an example of both of the hy* 
pothetical cases mentioned by Pothier ; and the Court 
decided in exact conformity with the principles laid 
down by that sagacious commentator. The accepter 
was found liable to indemnify the discounter for the 
whole sum, in a bill which he had accepted with va- 
cant spaces \ by means of which, the holder had been 
enabled to alter apd augment the original sum \ but 
he was not found liable to repay the contents of 4 
bill, the falsification of which had given it a crowded 
and suspicious appearance, and might have been de« 
tected by an accurate inspection. The bill was conr 
sidered to be vitiated in toto, and not to be ac|ionablQ 
even for its original amount. ^ 

' i^ 

' Part I. ch. 4. Art. 3* p. loi* 
* Inft. Com. n. II 10. 
? Dia. V. 3. p. 76* 
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In the same manner^ when a bill had been altered, 
in so far as the words * on demand ' had been erazed» 
and the words * one day after date ' substituted in 
their place, it was found that no action could lye on 
the bill so vitiated. TTie bill, by the alteration, was 
not the cpntrapt of the parties ; and; independent of 
the bill, there was no pretence for the holder saying 
he was entitled to recover upon any other footing. 
By the vitiatipn, the bill was considered as annihil^tr 
ed, and it could not he restored, or made a ground 
of demax?d. * 

F 4 But 

' 1 80 1 9 December 26. Lee v. Murdoch Robert fon 8c 
Co. This cafe was decided upon an appeal to the Houfe 
of Lords. It is not yet colle6led in any of the volumes of 
Deciiions. The following report, taken by a perfon en 
the fpot» has been communicated to the author. 

Robert Donald was a partner in a banking-houie at Glafgow, ear- 
ned on firft under the firm of Spiers Murdoch & Co., and afterwards 
under that of Murdoch Robertfon ft Co. Mr Donald was likewife a 
partner in the mercanttie houie of Lee Rodger & Co., of which Mr 
Lee, the appellant's father, (i>ow dead) was alfo a partner. Mr Do- 
nald,, in his individual capacity, had a cafh-accoant with the bank of 
Spiers Murdoch & Co. ; and, having overdrawn it, he, with a view to 
reduce the balance upo(b it, gave the bank, without the knowledge of 
Mr Lee, the acceptance of Lee Rodger 5c Co. for lODol, payable in 
(Ix months. This bill was not paid when it fell due ; and afterwards 
a new bill, payable on demand, was taken by the bank, from Lee 
Rodger 8c Co. (ftill without the knowledge of Mr Lee) for the princi- 
pal and tntereft, amounting together to 1068I. 19s. jd. ; and the for- 
mer bill was upon this occafion delivered up. The fecond bill was al- 
lowed to lye over for feveral years ; but the holders, the refpondcnts, 

at 
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But if the bill is altered before acceptance w in- 
dorsementi the accepter cannot take any advantage of 

the 

Wn I ■ I I 11 » I ■ iii n I II I W ■ ii I * * > 

»t length brought an aCiion for payment of it againft Mr iioe the ap« 

pellant. In the courfe of the proceedings, it appeared that the bill 
had been altered, in fo far as the words * on demand * had been eraz- 
ed« and the words ' one day after date * fubftitiited in thdr pteoe; 
»nd upon the judidal examination of Mr Robertfon, the cafluer of 
the bank, it was acknowledged that the alteration had been made 
immediately before commendng the adion, in order to found the* 
bank in a claim for intereft, which they cbnid not have maintufted 
on the bill as it originally ftood. The Court of Scffion, after variotis 
procedings, upon the 4th of July 1 798, pronounced the following in« 
terlocutor. * Find the defender liable to the purfuers for the fum of 

* icxx)l. contained in the original bill granted by Lee Rodger & Co^^ 

* with intered thereon ; and remit to the i-ord Ordinary to allow the 

* purfuers to amend the libel to that elTeA, and to proceed and deter- 

* mine as to his Lordfhip ihall ieem juft. ' But parties preferred re* 
claiming petitions againft this interlocutor; and upon the ixth Feb*i 
ruary iSpo, their JLordlhips pronounced this other ihterlocutor. 

* Find, that the meaning of the Court, when they pronounced the 

* judgment reclaimed againft, was to fuftain the claim of the purfuers 

* to fuch an extent, fo that the fame ibould not exceed the fum of 

* 1068I. 19s. yd., and the intereft thereof from the 43d February 

* 1786, until payment : Find the defender Robert Lee liable in theie 

* fums accordingly ; and, with this explanation, they adhere to their 
' former interlocutor : And further. Find the defender liable in the 

* full expenfe of extra£l, but in no other expenfes, and decern.* 
From tbefe interlocutors Mr Lee appealed to the Houfe of l»ords ; 
and after counfel had been heard at great length, the Lord Chancellor 
obferved, that had an a£Hoa been brought in England upon the fi^ 
cond bill, it would have been fufficientt laying all the other circum- 
ftances of the ca/e out of confideration, to have ftated, that the bill. 
In confequence of the alteration, was not the contra£l of the parties | 
and the refpondents could not have recovered upon any other of the 
yfual counts, fiich as money had and received, &c. because there was 
DP pretence for faying that Mr j^ee y^as debtor to the refpondents 

Indep^pd^ntly 
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die thcratbn, as the consent of parties to the altert* 
tibn is in this case to be presumed. * Action accord* 
tngly was sustained on a bilif in which the accepterp 
«t the time of accepting, altered the sum from 60L 
to SOL) intimating) at the same time» that he chose 

to 



indepeodentlx of the bill. The tran&^oa by which the fird bill 

vras pledged, waf one between Donald and thc/efpondentSi to which 

Mr Lee was no party ; at beft, the fibrft bill waa to be conltdered u 

a voluntary obligation on the part of Mr Lee, which the refpondentt 

had abandoned. They had delivered back the bill ; and, after that* 

ooold Mr Lee have been compelled to have renewed it ? Could h« 

have been fiibjcAed as under an engagenicnt which the r efp o njcnu r 

had difcharsed ? It appeared to his Lord(hip, that Mc Let was in 

the ftme fiCnation as if demand on both bills had been abandoned : 

and on what other ground could an a£tioa be maintabed a^ainft him ? 

His Lordfliip 63d he did not mean to ghre any opinion with regard 

to tlw Mt billy but only to ftate» that very important deficnoes might 

be oliered to any action grounded upon it ; and Uiat it appeared to 

llim that tho appellant* by the coorie adopted, had been precluded 

finoi ftattnf fitch defences. The firft interlocutor ieemed to proceed 

upao the ibppofition that the libel had been a m ended , and the defen- 

oes ovmnledi which was contrary to the record as it ftood» and to 

faA; and the laft interlocutor, although it was difficult to underftand 

it, appeared to proceed upon the fccond bill, as if it had been redored 

to its original (Ute. Bat his Lordihip again obferved, that the alter« 

atien of that billi*-the voluntary, if not criminal z£t of the purfuers, 

had annihihited it, and it could not be reftored, or made a ground of 

demaiid. His Lordihip concluded with roofing, ' That the interior 

cators complained of be reverfed ; but without prejudice to the pur- 

fuers bringing any a^on on, or in refpe^ of, the original bill for 

loool. granted by I^ee Rodger & Co., as efie£tually as if they had a* 

mended their libel according to the terms of the fitd interlocutor 

complained of. * Which was ordered accordingly. 

* Beawciy n. 1^4. Mai*. 140. 141^ Scarkti c« lOt 
B.4X* 
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to pay the interest^ which was 10L> before paymeiit 
of the principal sum ; and in this state sent back the 
bill to the drawer. The objection of vitiation was 
made by the representatire of the accepter ; but, in 
respect of the special circumstances of the alteration 
faaving been made by the accepter himself, and that 
the sum was less, which was in his favour, the 
Court sustained the bill to the extent of 501., the sum 

» 

claimed. ^ 

CHAP. 



■Bf*- 



' t774» Laidlaw £7. Park, Did. v. 4. p. 412. 

A bill is iaid to be of no force, if the place at which it bears to 
be drawp be falie. Peter at Paris drew a bill on AlezandA*, payable 
to John, which bill he dated at Lyons, ajd May, 1777. Wheu the 
bill became doe, it was not paid. John pnriiied for payment. It was 
' proved that Peter, the drawer, was at Paris, and not at Lyons, on 
the ajd May. The bill was annulled. Boucher* No. 1341. — Boucher, 
with ibme reafi>n, quefUons the ibundne(s of the principles on which 
this decilion was given. If .the drawer was a native of Lyons, he 
inight have dated the bill, by habit or midakc, at Paris, without Wf 
^tention to defraud or deceive. 
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» 

JIhe acceptance of a bill of exchange, is an engage* 
ment to pay ks contents according to its tenor. 

The granting of a promissory note, is equivalent to 
the acceptance of a bill, for it is an obligation to pay 
the m<Miey for which the note is given ; and inland 
bills payable to the drawer, being of the nature of pnv 
missory notes, the acceptance of them constitutes aa 
engagement on. the part of the acpepter, similar to that 
of the grantor of a note. Nothing, therefore, of what 
is to be discussed under the title of this chapter, will 
be applicable to promissory notes ; and very little of 
it to bills payable to the drawer. It will ^hiefly relate 
^o foreign and inland bills^ haying three parties to 
|hem, a drawer, drawee, and payee ; where the ror 
.j^Qurse of the la^t i^n the firsts in the event of the 

second 
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second refusing to accept, must be secured by a pro» 
test for non-acceptance. 

The subject may be divided into four parts* \H^ 
Of the obligation upon, and steps to be taken by the 
holder, to procure acceptance. 2^//, Of the different 
modes of acceptance, and what constitutes an accept- 
ance, ^dly^ Of the effect of acceptance,, and in what 
cases it may be refused. And, i^%. Of the accept- 
ance supra protest. 

I. The holder of a bill ought, immediately on re- 
ceiving it, to present it for acceptance at the usual 
house of business, ' and in case of a refusal, protest it 
for 11011-Kceptance } ' for no days of grace are allow- 
ed prior to 9 protest for npn-accept^ace, as in the ca#4s 
of ncll-payinetit* It is cuateaiary, however, for the 
fcrteur to leave the biU twenty-|pur h^ur^ wHh tbf 
drawee^ if he requires i^ to ftnsisM htm to dj^^overt 
by examinmg his books, whether h$ ha9 efl^s of tbf 
drawer ia his hands or not ( but the bill, it i; ^idj ^ 
must either he accepted or protested, before the der 
parture of the next post. It is generally adnuttQ4» 

^)lit 



* Mar. 6i, ii2. 

• Moiioy, b. 3. c. 10. $15. — ^^Sav;Tom, i. Hv. J. 
ch. 5.— Chitty, p. 70. 

3 Malyne, ch. 6. obs. i.-^Beawe9, 'n# ly^-s-fisTaryt 
T^foe i^ I %, ch, 5. 



thaitiUH papbte at 6t aft^r sigTit, should lie plr^« 
skirted for acceptance as soon as convenient, ^ Ixith m 
order to'Bt the period wheti it is to be paid, and to 
preclude all reflections on the payee, in case trf Ae 
drawee's bisolvency and the mbfiey perishing in his 
hands, as we!l as to afford recourse on the drawer, 
which may be lost by Sin undue delay in getting it ac- 
cepted. But it has been held, that this necessity does 
not apply to bills payable on a day cettaki, — as the time 
goes OYi, whether the bilte be accepted or not ; and 
iLhat the holder is not bound to present them till the 
money is dUe.^ In this country, a doctrine precisely 
the reverse has been maintained ; and it has been 
urged, as a general point of law,* that a bill drawn 
at sight requires hot ihe same rigorous negotiation 
with a bill payable at a day certain ; that where a bill 
is drawn at sight, or so many days after ^ight, the 
holder has a discretionary power to present the bill 
sooner or later, as his exigencies require ; that it is not 

to 



^ Ord. de Com. t. 5. art. r6— ^avary, IVttie ^ par. 
17.^— Beawes, § a66«— Baylej, Sum. p. 59, Chkty» 
p. 67. 

^ Molloy, B* 3. c. ic. § i6.^-*Beawe8, ut fupn.i— 
Bayley, 59. 

^ Gordon a. James, Dift. r. i. p. loi.^-Andrew a. 
Syme, Did. v. 3. p. 96.— FaUi a. Pbrterfield^ to be after* 
tMuids taken notice of. 
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to be supposed he will lye out of Us money iong# 
than Is necessary ; and that the delay in presenting it 
is favourable to the drawer, who cannot be debited 
with the money till his bill is presented.. There cer- 
tainly dpes appear to be the same necessity forimme-, 
diate presentment in both cases, and -eyen more so 
in a bill payable at a certain day, than in a bill payable 

after sight. In the one case, the precise day of pay- 

■ » ' 

ment and the period within which the bill must be 

negotiated in all its steps, is fixed and limited by the 

drawer himself, who therefore expects that the bill 

will either be accepted by the drawee within that 

time, or returned to him with advice of the disho- 

nour \ in the other, there is no precise restriction as 

to time, except that of the days or months to run after 

the presentment has been made by tlie payee ; but in 

both cases, the drawer must rely on his bill being duly 

presented for acceptance, and on the holder being 

bound to exact diligence. For, suppose a bill drawn 

payable three months after date, and delivered to 

the payee, who duly presents it to be accepted, and> 

oft a refusal on the part of the drawee, protests it fot 

non-acceptance. The drawer is immediately advised 

of this, and put on his guard, both to adopt other 

measures for withdrawing his effects out of the draw-* 

ee's hands btfore the expiry 6f the three months, and 

to provide funds for payment of the bill without 

trusting to his correspondent* But when the bill is 

I 8t 
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it once protest^ for non*-acceptance and non^-pay* 

medt> at adist^ce o£ three months after being drawn» 

^M returned abruptly on the drawer, his effects in the 

dra^kree's. hands might' not only be lost in the mean 

thrie,: but' hei might be taken by surprise, and be at a 

}oi)B'ta answer a demand coming upon him so sud^ 

<lenly ; ' especially as, from his not hearing, for so long 

« period, of the bill, he might have had good reason to 

coiiclude diat it was accepted and paid. Not to men* 

tion^ thlt were a bill not presented for acceptance till 

the day .'of payment, the drawee, if he had received 

jio advice, mi]ght happen to be unprepared for it, and 

be obliged to suffer it to be dishonoured ; whereas^ 

had.it been duly presented for acceptance when it 

•tame to the payee's hands, and accepted by. the 

drawee, he would thereby have subjected himself to 

payment, and in all probability, have provided funds 

to retire it wh^n due, and thus saved both the honour 

of the drawer and the costs of protest, commission, 

reexchange, &c* By acceptance, a new debtor is 

ftdded to the drawer, and a new security to the bill, 

wjii<^ becomes a more negotiable instruments' And as 

the drawer may sustain a loss by the holder's keeping 

it any great length of time, it ought, in all cases, to 

be presented as soon as possible. * It has, however, 

, . been 
j " " . '' ..1.1. ' .^ 
^ Beawes, p. 49i.-«»Scarlet, ch, lo. r.. 32^ 
' Poth. n. 143. 
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be^ decided, that a bill payable at a day certain^ need 
not be presented by the forieur for acceptance^ before 
the day of payment ; ' and this, accordin^y^ is laid 
down as the law at present,' though it is eridiently at 
variance with what lias been stated and admitted to 
be the law with regard to bills papble after si^it^ 
fwz. that they do not require the same xigomus hego* 
tiation with bills payable on a certain day. ib a ge* 
tiexal rule, therefore, it is always adviseaUe that bills 
of every description, whether payable after sight or 
ftfter date, be presented for aoceptance within a sea^ 
sonable time* What is to be deemed a jQenacinable 
6m^^ nnist be determined from a consideration of the 
^itnadon of the parties, the distance at wkidi they re- 
side, the course of . post, and other circumstances. 
-Generally, it inay be presumed, that sttch timeonlf 
'Will be aOowed, as is sufficient to enalrie the holder 
c onvenie ntly to go and present the bill i&t acceptaneei 
4st to send it for that purpose. * But if a I»ll is sent 
for acceptance, it ought not to be snfier^d to lye for 
any length of time in die drawer's hand9» without 
getting it either accepted or protested for non«>accept- 
ance. 

PcMTterfieUj 

^ 1727, Fergufonfl. Malcolm, Di6b r. i. p. loz. 
• * Erik. b. 3. t. 2. $ 5^. 
* Stair, b. i. t. 11. f 7.<— L'Art des Lettres de 
Change,, ch. 6. ^ 6.-*Forbe8, 9;. 
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^ Porterfieldi on the Sd May, transmitted to C, & R; 
Palls, a bai for 1291., dated 2d May, drawn by Johx)^ 
filon 6f Glasgow, on Borthwick in Edinburgh^ payable^ 
ll^ee days after sight, to Porterfield, and by him ini> 
dorsed to G; & R. Falls, who^ on the 7th May acknow-^ 
ledged receipt of the bill, which they sent to Edini- 
burgh for acceptance. Borthwick happened to be 
out of town when the bill arriyed j but his clerk wrote 
to Messrs Falls, on the 11th May, that he was soon 
expected home, when the bill would be presented. On 
the 16th Mayi Messrs Fall» sent a clttrk to Edinburgh^ 
to require that the bill should be either returned or 
accepted* Borthwick requested that it might be left 
a few days longer,, which was done ; but the bill not 
being returned, Messrs Falls, on the 5th June^ again 
sent a clerk, with instructions either to get the bill 
accepted or protested. Borthwick delivered the bill 
to the clerk, with a protest taken against himself on 
the 31st May^ for non-acceptance, and against the 
drawer and indorser for recourse } and on the 6th 
June, the clerk took a new protest against; the whole 
|iarties, for non-acceptance, recourse, &c. and against 
Bor^wiqk for..damages».onpacie;Qunt of his keeping up 
the bill without acceptipg.it or returning it with a 
protest for non-acceptance. On the 7th June, intima- 
tion of the dishonour was made to jPorter^eld, ^sfho re- 
fused- payment, .on;, the ground .of- the bill not being 
ftijppeiJy neg^iatedL .And the Cqun found, thattfroni 

:i •. . - G. / :-.8:i . V . the 
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the un^ui i^fif in |;etting th^ bill Mecpttd or )^ro* 

Oh tk« 9itt^ ptOntipi^i it hUnh^h^inthS hM4l 

Bf th« ^^t^oh drawh upoti ivithottt b^irtg liee«|ifed, ^ 
MVs tdxAt 6f the dr&t^r^s iiisoltentyi the lesft i^ ^ 
On the holddt, whb9^ duty it Wa^ to haVe looked j|^ 
His bill J iiiid got it ^ithet accepted 6r pt^es^i ih 4ul 
time i ^ unless thi» ini^tyeiltcj 6eeurred &ftdt the bill 
had been redeihind^^ ^ !f it f er&on teceitd^ a bill> 
knd instead Of sending it hj ptit kt iteepu^t^i hs^ 
it till h6 himself sets out on a jdttrnej to the pl^ee 
iAare Ae drawee livts, by Which hieans a delay il 
created, fee loies his retoiir^e upon the drawer 6r in* 
dotser.^^ tt i^ incnmbent on the bearer 6f a btU, 
when he acts as agei^t for the prbfrrietorj in dl tases 
to present it for acqeptance as soon as possible, as it is 
tinly by atieeptanee that the person on wh6ih the bill 
is drawn bec6nies debtor, and responsible to the holder; 
and if the affairs of the drawer should get deranged, 
an agent negfectir^ to present the bill for acceptance, 
would be BaWe in damages to his constituent. ^ 

H 

^ 1766, Falls ^.Porterfield; Fac. Coll. No. 109. 

p-374- ' ; 

* Scarlet, ch. 10. R. 17. , 

* Dupuis, ch. 10. n* 8.— Scac. f i. gl. 5. n. 33J. 

^ i773> Finiafoo a. Swing, Fac CoM. No« $$. p. t ]<(& 
^ Path. n. 128.-— Mar*. 46. — Beawes, 117. 
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tf ft bin leftibr acceptance be lost or mishiidi eitfaef 

by the person on whom it is drawn, or hj any of his 
serrants, so that it cannot be returned to him that left 
it, either accepted or unaccepted, he who loet the ImII 
(if he intended to accept, or had accepted it), shottkl 
grant a note for payment of' the sum in the bill at the 
expiry of the specified time $ and, should this be re* 
fosed, a protest ought immediately to be taken for non* 
acceptance, and forwarded to the drawer ) and if the 
contents of the lost bill are not paid or satisfied by 
die time it becomes due, a protest for n<m<{)ayment 
should at any rate be made. ' 

II. Acceptance is either written or verbaL Iti 
diis country, verbal acceptances are not in use, as sum-^ 
mary diligence could neither proceed on such accept 
tances, nor could they be proved otherwise than by 
oath of party. ' But in England, a verbal, or parole 
acceptance, is as obligatory on the drawer as a written 
one. ' When the bill is presented for acceptance, thf 

G2 holder 
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• Beawes, n* 17.— In proving the tenor of a loft biD, 
the purfuer of the aftion muil condefcend on a fpecial cafut 
mnifiMii.'^i'jSOf Campbell a* The Creditors of the York 
Buildings Company, Fac. ColL No. I06. p* aoo« 

^ In Fiance, too, the acceptance muft be written. 
* Celui fur qui eft tir^e une lettre de change doit en &ire 
I'acceptation pas' ecrit. ' Oxd. de 1673, tit. 5. art. 7« 

^ Bayleyy p» 44.*-Cbitty, 76.— Kyd, 69. 
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holder is entitled to insist on such acceptance by the 
drawer, as will subject him, at all events, to payment 
of the bill according to its tenor ; * and whether ac- 
cepted or refused, the bill, as the holder's document of 
debt against the drawer, must immediately be return- 
ed. If the bill be payable after sight, and the drawee 
detain it some days without declaring his intention to 
accept, and afterwards incline to do so, the acceptance 
must be from the date of the first presentment. ' The 
accepter has no liberty of adding any stipulation or 
quality to his acceptance, without the holder's con- 
sent; the acceptance must be simple and absolute, 
unclogged with any condition. ^ Nor is it safe for 
the holder to take a conditional or quaUfied accept- 
ance, without authority from the drawer or last in- 
dorser to that effect, and if he does so, it i» at his own 
risk and peril. ^ He may, however, take an accept- 
ance for part of the sum, if he protest the bUl for the 
remainder i it being for the drawer's interest to have 
his debt diminished.^ In the same manner, taking 

acceptance 

■ ■ — ■■ - — . . . ^ 

* Stair, b. i- t. i f . § 7. — Poth. n. 47. 

3 Scarlet, ch. 10. R. 18. 
' * 1712, Naugbton a. Ritchie.— 1 78 1, Campbell a* 
Campbell, Did. r. 3. p. 77. 

' Savary, torn. I. liv. 3. ch. 6.^Forbes, p. pS.— 
Scarlet, ch. lo. R. 29. 

^ MoUoy, b. 2. cii. 10. § 20.— Boucher, n. I04ft»~ 
Forbes, 99. x ' 
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acceptance of a bill some days subsequent to the time 
of payment, and after it had been protested for non* 
acceptance, was found no wrong step of negotiation'. ? 
But though a bill may be accepted after the day of 
payment, so as effectually to bind the accepter, the 
.drawer and indoi'sers. will be discharged, unless du6 
jiotice of. non-acceptance, or non-payment, be given $ 
and upon such acceptance, the accepter isliable to pay 
the bill on demand. ^ i 

By the French edict of Commerce of 1 673, it is 
declared, that a qualiiied acceptance may be held as $ 
^refusal, so as to entitle the holder to protest the bill. ^ 
In England, if the holder receives a conditional, or quai- 
lified acceptance, and gives immediate notice to the 
other parties of the nature of the acceptance, they con»- 
tinue bound, in case the drawee should not pay. ' In 
Scotland, if the holder suffer the acceptance to be 
qualified i if, for instance, he consent to prolong the 
day of payment, or to take a conditional acceptauccr, 
such as, * if provisions come to hand betwixt and the 
4ay}' or, * if goods or bills in hand raise the sum)' 
it import^ his consent, so as to preclude him from pro- 

G 3 testing 



^ 1705, Nov. 14. ^rown a, Hume.--^Forbe89 p. 99. 

» Chitty, 78.— Bayley, 47. 

9 Tit. 5. art. 2. 

' Chitty, p. 79.i^Molloyy b. 2> ch. 10. § iQp 
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testing for nctt*aoceptaiice» * But by tlus pro to ag U toit 
of the time of pa ym e nt^ the drawer caiinot be afiected 
If he has not giyen his consent tok^ and therefore^ 
the holder loses bis recourse upon him in ^ e?eat oC 
the accepter's fuliire before the lyill becomes due. * 
When the dnnirer is creditor of Um who has pmm 
value for and remitted the bill, be may acce{rt it < to 
^ pa(y to himself, ' provided die debt is lipoid, and 
either due at the time^ or falling due before the biH U 
payable, so as to be in a state of compensation |^ nor 
is this, according to Pothier, to be considered a condU 
ti<mal acceptance, seeing it arises upon a txansa^ien 
of the holder's oynu * In the same manner, if a cr^ 
ditor of the holder of the bill, has, before it is pr»r 
eented, arrested the funds in the hands of the draweoi 
he ought, in that case, to accept in these terms,-— ^ to 
* pay to whoever shall be found to have best nght to 
< the contents. ' ^ The drawee oi^gbt not to accept 
bills after he is aware of the drawer's failure, even 
though he possesses funds i because, aftet that event, 
one creditor of the drawer oiighf: npt to be paid in 

preference 



* Stair, b. I. t. If. § 7. 

^ Poth. B. 49.-r-Bcmcher, p. 1048. 

♦ Boucher, n. 1387. 

^ N. 47. — ^Dupuis dc la Serra, ch. 8. 

^ Boucher, n. 10-^5.— Ppth, n. 47,--Pupuif, ch. ip, 
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pufewwf i0 iiiiather. ' Apy pmon hmring a^epted 
a bill, either abidliiiely pr con4kipaaUyj n>Ay score out 
-kU'ikcceptiiKQO/iwfoprf it^ bUl b^pui; of )|i| bs^)<iU^ but 
^Bot aAar liaviiq;. jsfelii<er94 k t^ tW {^y^< ^ 

; :Tliie.iand wiy.*^ gcoepl^Bg g i)iU i^.by writing 
Aereon th^ word * ncoefitedj' or ^ A€Cf|pfL9>' and 
wiaerihkig ^th^ dimviee'f mme & or (thf m^^ only i$ 
MbicriMi : and if die m:<;ept^ be a£rrii4 of apy ?dter* 
ation befiag mailie in the 9Uili» be iQugb^t \q writei ' ac- 
^ ceptsd fbf thf .luai of 90 mucb« '^ W^ a bUl i^ 
|ayaUo after fights tbe <Uy 09 wi99h it j^ aoc«pt«4 
^dgiit to be ^c^EiiQclt bfCMd? tb? ^ine qf . payio^nt i^ 
ascertained by the date of the acceptance ^iUs p^^y^* 
^sUe afc 0igbt» or o» dtn^nd, require ^o uocepl;^iice, 
•mdneedoniy bopitsei}f^4 for paymeati ^ndj if refufr- 
^ IBOtilted; &^^f^ bei^ no dayf of grace on ^^cb 
JbiUf • ' Iir &ig{«n4j bovir^v^r^ « biJI p;»yabk at sight 
W llm fW^ ^i$f^ of gra^e \ * for f^ biU p^y^]# 4 
f l^ ia IK)| llWiQt «o<)a»i4^r«d as ^ b^l p^iyal^le oi^ 6^ 
tUfmAt. Cf WM^ «iil4f^ 4be a^Q^ptioA of the f^u^^ 

G 4 act 



^ Scac* J a. gl. 5. n* 590.— Beawes, n, I3^.*-Ppth, 

« Sav. torn. !• liv; t/ ch. 5.— Boucbrt', n. 1041.— 
Dupuif, cb. fo, a.€,-f« 

» SiMiriier, B/ieiy.' ' :^ 

*^ Sav. torn. I. liv. 3. ch. 5. — Scarlrtj ch. i<)» R. 8. 

• Bayky, p. 6$ 
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act of dS. Geo. III. c. 49. $ 4. ' in favour of so^i 
bills. A bill on demand is payable instantly* ^ 

When a bill is accepted by a pdmeir <}£-:{i c(q>aii« 
fiery, on the company account^ he svib^iimb&'ithcfcimi- 
mon firm of the c^artnery> or expressto diattii is for 
self and partners^ or for self and company.'- r: •/':,•!♦ 

Two persons in copartnery having oomaoissiohe^ 
goods from a factor abroad^ and advised him by kitar 
to draw bills for die same, and 'they would humour 
diem ; which he having donei otte-^of the partner9:a(5- 
cepted in die ordinary way,'andth0'iQ|lier accepted. £qp 
his own part ; it was found tliat-ltlie lafter Mraisiliable 
for the whole. ? 

If a bill be addressed tosev^iial persons pindy^ 
who are not in copartnery, it niay be;prot^stedfbruiai»- 
acceptance if any one refuse, although tfaie f «ttaof epit.^ 
And where the acceptance is' by a fatt(?r olr p^ocurftftcM^ 
it is necessary to specify that he acts /;^ -pi^ocieritim) 
or in quality of factor, otherwise he ^tlt'be *pefBoosSif 
bound. ^ If the drawee be not capacitaMd to aoc^^ 

and 



.\ 
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^ And now 44, Geo. III. c. 98. § S. ' 

' Manning, p. 8.~Clfitty, 146..^: ^ 

? Naughton a. Ritchie, Did. y. j. p. 98. 

? MoUoy, b. 2. c. lo. § 18.— Mar. |54^-r.Beawe», iaS. 

^ ph. 2. p. 6x. ,. ' >. 



OF ACCEPTANnT 121 

fmi to bind himself to pay the amount of the billy it 
fnay be treated as dishonoured. 

A promise to accept, as ' leave your bill with me^ 
^ and I'Witt aceept it,' or ^ call for it to-morrow, and 
lit.4iaU be accepted,' is said to amount to a verbal 
acceptaiiee. ^ The word ' seen ^ written on the bill, 
js also'said to be. equivalent to an acceptance* ^ And 
in En^and, writing the words 'accepted,' ' pre* 
f sented,' the day of the month, or a direction to a 
third person to pay the bill, will amount to an accept- 
ance.on the pact of the* drawee..* Acbeptance is also 
sometimes tnfipHed $ as when die drawee keeps up the 
bill after .^^..sta^fne is i^eik^anded* * . But aceordifiTg tjp 
the Sjti^ybh dedo&ons; in otder to constitute an accefpt* 
aace by ia^^eation, there must be some circumstapoe» 
from- whtoce it .may be' inferred that the drawe,e'iina<r 
gined he had induced^the holder to codsUi^r |h^. biU 
as accepted.^' and tiiei^efore,' an anSwtsr givefl^.b;'th<| 
4rawee, ' there is ypur bill, ip is ;^11 right ; ' or the w*^ 
$wer of . j» merchant tci.the dr.awer, tha)b;fafs >iroi}14 
\ duly h^noui; his bill, ' . will not, unless accompanied 
with circumfit^ace^ th^jt nl^y induiCe a third party tq 
. :r take 

■■II iw ma. ■ . ■ ■ ' ' ^ — . . -.. .^^ _V y 

« MoUcy^ b. 2. ch. lo. § 20. — Ghitty, p. 7J, ^ j 

^ Poth. n. 45. ... . ' , - K 

• Baylcy, R. 47.— Chitty, 75. & 76. . , cr : 
f Pupuis, ch. lo. n. 8, 9.-— Poth. n. 4$* 



t»k0 the bill by mdbrafHient^ be cooAtmod >ittD aa 
acceptance. ^ 

JII, Tbe effect <€ acceptance i^ to^ fine etedit to 
tbe bUlf and to render the accepter IseUc aocardmg to 
tbe ^eoor o( hi$acceptasioe; aod tbe very act of accept* 
ing, implies an aclcnowledgctnent ^t be baa effcctf of 
the drawer in bis haoda^ At least tii$ poreaomption 
la good vitb reganl to the fa<dder» who is ndt obliged 
to inquire wfaetber lihe drawee were the drawer'a 
debtoT at die time or noL Bj the aeoeplaneey tbe 
drawjse constitutes bimself debtor to die payee, and te 
an die indof^ers, wlto are diereby entided to demand 
and esac^ payment ffom hink ^ Wlien the Ml ig 
once accepted abscdutely, it omnet in a»y case be i»» 
▼deed; and die acceptor is in all emitB bound, thoo]^ 
be were to hear the next moment of Ak drawer'i 
bankruptcy, and though the faikifia was bsiotetlie ac« 
ceptance.'^ ' Jlut if die drawee w^H not' posbassed of 
effects of the drawer at the dine of actepmnee, and 
was induced to accept by any mistatenient^ or fraud 
on die part of die Mder^ this is a sufficient gtound for 

refusing 



» Kyd, ^4.~Chitty, 78. 

^ Boucher, p* 223. 

* Poth. n. ii8. 120,— Beawes, n* 23,— MpUey, b, 2^ 
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payment of the bill when due. It ia a fraud 
im di^ pait of tbe holder, when> being in the know* 
ledge of tbe drawer's bankruptcyj he conceals tht$ cir- 
cumstance from the draweei in order that the bill may 
be accepted. And, according to Pothier, if the ac» 
cepter can proire that the holder^ when he presented 
die hillf was in the knowledge of the approaching f aik 
lire of the drawer) he is entitkd (to be restored against: 
the acceptalK;e» If any extraordinaay means hato 
heen used in procuring acceptance, such as sending t 
hifl by eipress to get it accepted, and the dmwec's 
iMmkruptcy ensntng immedsatriy afterwards, a pi^ 
Bumpdon of fraud is afforded, sufficient to entitle die 
accepter to insist on the acceptance being annulled*' 

When 
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^ Poth. n. ii8. 

The aceEpter «f » bHl «fvH, in s fiaipmitm, liuit lie kid bwa 

frKiduleptly induord to put hi$ samiB to tt without full value, and 
tnfifted for a judicial examination of the holder, in which, if he fbould 
^dwaiioi what m%M not trac, the fiil)>eilder would have sn opportm^ 
4»t difpfof ing it, and fa to ioFalidate bis daiip. It wu ohlenrcd oa tt«B 
Bench, that where circumftances of fraud are rtlerantly (Uted agalnft 
the holder cft a bill of exchange, afid a pmot offered, ibch prerioos 
OMBifiation as was here leqnkcid night he higtilf espediont* festh 
lor ibperiediog the aecelfity of further eyideoce, and for the better io- 
veftigation of the truth. But to allow that method of proceeding, in 
^confi^uence of general allegations like the pre&nt, would tend, in a 
|reat meafure, to obftruO that free currency of bills of exchange 
which is fo edential to trade. The Lord Ordinary refnied the bill of 
fufpenfion ; which judgment the Court affirmed* after advifisg a re- 
claiming petition for tbe iuTpeader* with anfwers.— 17S5, Fac. QoiU 
^P* S^7« p* 353* Goodfellow 0. Maddcf. 
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When a bill payable after date is presented for ac« 
ceptance, the drawee will not be allowed to deliberate 
whether he will accept or not till the bill fall due^ 
upon the pretence of his not being at the time in 
funds for the drawer, but that he expects to be so be- 
iFore the-bill is payable, and will then determine either 
to accept or refuse. If immediate acceptance be not 
made, the bill must be protested for non-acceptance;* 
as it is but reasonable that the holder should have it 
ascertained upon whom he is to rely for his money. 
It is usual, however, to retain the bill till the peraod 
of payment, and to transmit the protest only, with 
advice to the drawer; and sometimes both bill and 
protest are kept till the former falls due. ^ 

A question naturally occurs here, whether a per- 
son, who is debtor to the drawer, is in all cases 
bound to accept the bills drawn upon him, to the ex- 
tent of the debt he owes. Where a banker, or any 
other person, has received funds of the drawer, for 
the purpose of enabling the latter to draw upon him^ 
there is evidently a tacit or expressed contract, by 
which the former is bound to accept and pay the 
drawer's bills, till the funds in his hands be exhaust- 
ed. In the same manner, when the drawer writes to 

inquire 

• Savary, torn. i. liv. 3. ch. 5. 
9 Forbes, p. 97.— Sav. ibiJ, 
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Siiqui)re Aether or not the person he means to dnw 
upon will accept his bills^ and receives an answer 
that they will be accepted, the drawee, indie cHse of 
a. subsequent refusal to accept, is liable to the drawer 
for the loss and costs thereby occasioned. ' But be- 
sides this, it is the opinion of most mercantile people, 
that a merchant, who is creditor of another merchant 
in a liquid sum arising from commercial dealings, has 
a right, without any express consent of the debtor, to 
draw a bill of exchange upon him for the amount i 
and that, if he dishonour the bill, he is liable in da* 
mages, costs, reexchange, &c« to the drawer, just as 
if he had agreed to the draft. Upon the common 
principles of law, no man can be made a mandatary 
without his own consent ; and a creditor can only re- 
cover from his debtor by an ordinary action. It seems 
unreasonable, therefore, to suppose that the debtor 
should be subjected to a l^ge expense, arising from 
a presumed obligation to ^ which he has never given 
his consent. When I purchase a bale of broad cloth 
from a merchant of Leeds, or a box of muslins from 
a manufacturer of Manchester, I am liable for the 
price, after the expiry of the ordinary or stipulated 
period of credit ^ but I am not obliged to accept of 
bills drawn upon me for the price, without notice, 

, and 

"" " ■ " r-, 

* Scarlet, Style of Exch. ch.?. R. 25.— ch. 11. R«37» 
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and at random periodar c( payment* Hm geaenl po» 
ficy of merchants is to keep as small a portion as pos^ 
sible of dlieir capital unenftpJoyed, or in an unprofit* 
able state. Their funds^' therefbre^ have muallj a 
fixed and destined applieation relatire to the biilt 
n^iich they know of ^ and have abeady upon the cnTi- 
de;* and any unforeseen demand, or unexpected 
draft of -widch they have not been adtiaedj and for 
which diey have made no provision, must eonse* 
quently derange their plans, and frequently expose 
auch bills to the risk of being protested, and sent 
back dishonoured. T^e expenses incurred upon dus 
transaction ought, one would think, to be borne by 
the creditor who rashly and unadvisedly drew the Utl^ 
and not by the debtor, who had received no in&sia*- 
tion to prepare him for such" an event* Many mtt* 
chants, however, entertain a different idea on the 
subject *y though it certainly appears to be inconsist- 
ent both with sound principles of law and with rea« 
son, that a bill should be abruptly drawn on a debtor, 
without his previous knowledge or consent, even in 
commercial matters. As this is a point of mercantile 
law, it must no doubt be regulated by the general 
usage ; but though the practice may be admitted in 
regard to foreign bills, and in cases strictly commer- 
cial, there seems to be no adequate cause for allow- 
ing it In cases that are noc commercial, it is Isjid 
down, in general, by one of our great instttutional 

writers^ 



^tirs^ that if a drawco refuse to accept^ while h# 
is p€Nues«td of the drtiwei^^ <fi«cts> he is liable in all 
tiie damages which the drawer shall suflFer by that re* 
ftisal ; because the drawee was debtor to the drawer 
previously to the draft ; * which doctrine, it ia coiw 
ceived^ ought to be received with some modificatiotu 
It is sttffitiently established, that when a bill is drawn 
upon a person who is indebted to the drawer, or has 
•fleets belonging to him in hid hands, he cannot af* 
terWards pay to the drawer, whether he has accepted 
the bill m* not. ' 

IV. If Ae <kawee of a bill declines acoepttngf 
but wishes to prevent the return of the bill, and dMf 
expenses that this will occasion, he may accept foe 
the honour of the drawer or indorser, which is called 
an acceptance stfrof protest}^ or, in case of the 
drawee's vefusmg to accept in this way, any olhev 
person may do so. When a bill is to be accepted 
supra protest, the accepter must appear before a no* 
tary, and declare that he accepts such bill in honour 
of the drawer or indorsers, and that he will retire it 
when due ; and must subscribe the oill thus, ^ accept- 
ed supra protest, in honour of A. B« j ^ or^ more briefs 



■«•.-"•■ 



' Erik. b. 3* t. 2. § 29. 

^ 17 1 2, Gordptitf. Andcrfon, Dift. v. i. p. 97r— 
Biiueher, n. 1098. 

* MdQoy, § 29. 33, — Poth. n. 25. 
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Ij, * accepted S. P., ' by which acceptance he isr e& 
fectually bound to the holder; ^ and a notorial instrU'k 
ment is made out, narrating the cause and nature of 
the acceptance. This instrument is essentially neces-^ 
sary in all cases of acceptance supra protest; for 
otherwise, an accepter might easily, after retiring the 
bill, make his acceptance a qualified one, by adding 
the words, ^ accepted S. P. for the honour g{ the 
drawer and indorser, ' if he wished, at any future pe-^ 
nod, to claim relief. ^ Before a bill be accepted in 
this manner, it is requisite that it be protested by the 
holder against the drawer for non-acceptance ; ' and 
notification thereof given to the drawer* < When the 
acceptance supra protest is by the drawee himself, hd 
must by the first post advise the person, for whose 
honour he has accepted, of the quality of the accept- 
ance, and send this protest and instrument of accept- 
ance to him, that he may take the necessary measures 
against the drawer or prior indorsers. ^ When the 
acceptance is by a third party for the honour of the 

biU 
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5 Paif. Ncg. torn. 2. ch. 9^ § j.-^Btawes, n. 107^ 
io8.-^Mar. p4 87;-^S<far)et,. ch/ 12. 

^ 1703, Carftairs a, Paton, Di6i. v. z. p^ 99. 
^ Poth. n. 114. — Molloy, #28- 
• Scarlet, ch. 7. R. 16. — Forbes, p. 102. 
^ Be&wes, n. 108. — ^Parf. Neg. ch. 9. Max. 3.— Soatt^ 
let, ch^ 12. R. 4. 
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bill or of the dnwer, it is incumbent on him to give 
a similar intimation to the drawer, that he may be 
enabled to adopt the proper steps against the drawee. 
The possessor of a bill cannot, it is said, refuse re- 
ceiving acceptance supra protest from any responsible 
person, unless he have orders not to admit of such 
acceptance; in as much as a simple acceptance, and an 

• 

acceptance supra protest are the same to him, since 
diey alike bind the accepter to pay, without affecting 
the porteur's recourse against the drawer and indorsers, 
if payment be not made when the bill falls due ; and 
as the accepter is bound to pay all charges. ' It is 
doubtful, however, whether the holder is obliged to 
acquiesce in such acceptance ; and, in England, it has 
been decided that he is not. * 

The accessory obligations upon the other parties, 
arising from the acceptance supra protest, will be 
treated of in the sequel. 

H CHAP. 



' Beawes, n. 27. — Scac. § 2. gl. 5. n. 390.-*ScarIet9 
ch. 12. R. 6. 

' * Chitty, id4. 
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OF INDORSATION. 



X *HE Utility of bills consists^ in a great measure, in the 
eas6 and despatch with which they may be transferred 
from one person to another by indorsation^ so called 
from its being generally Mrritten on the back of the bi)]. 
An indorsation is made> either by the indor^f jr's writ- 
ing and subscribing an order to pay the contents of the 
bill to some particular person mentioned by nanic^ 
which is styled a full indorsement; or by merely sign- 
ing his name on the bill, and delivering it to the in- 
dorsee^ or person to whom it is indorsed, which is^ 
termed a blank indorsation ^ ^nd both equ2^11y vest ^ 
right in the indorsee to demand payment of the biU 
from the accepter. Blank indorsations are more fre- 
quent than full ones> because, if eyery ipdoy^ement was 
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in full, the back of the bill would soon be filled up, 
and its negotiability thereby circumscribed i and there 
^ould be no room for receipts, for partial payments, 
^c. But as a blank indqrsation gives a full rigl^t tp 
demand paymetit ol the Contents, it would, perhaps, 
be prudent in the indorser to fill it up as sppnas pos- 
sible, i;i order to avoid the risk he may run in the er 
vent of the bi}l b^ing lost, and getting into the hands 
of a hna fide holder. ? Bills are generally transferred 
by indorsation, after acceptance, and before the period 
of payment ; but they may also be indorsed before 
acceptancje, or aftet Utit^ are dud. It yrould appear, 
too, that bill|$ n^ay be indorsed away even after being 
protested, * though, certainly,* no transference in thi^ 
way can take place after registration of t\h protiSSt \ ' 
tind til allow protected bills xi^ pc^si by ii^ors&tidiH 

fn*j;fct> 

< B^w|», n. 17I.— Blhdbenjwrii^$ trtst. B. t. t*. r3. J it. \k 
Fnai<)ft, nQt ^ly blank io4o||i|^Kft nif im>U b«t tU indcr^tin^ 
muft be dated \ and antedating is prohibited under the penalty of bcinf 
|)rorec!Oted for Traud. 6rd. of t6^3. art. ^3, a6.-*-The rigour of th<| 
|a«», vilh ritgard u bknilc iodorfiiittfif, Is ^^^ \ifxiMttj fbnicAi^atTe^ 
iaxed. Boucher, Inst. Com. ip2j. 

* 1787. MacAdam a. MacWjUiam, Fac. Col, No^ 
334. p. 514. 

5 ErA. b. J. t. %. % 31.— liierp is a ^e collc^d by £dgar, 
k 52, Whene a biU «r» ihdcHIA for «sllb«, tflM- fefeiftrallMi of Ui4 
brotcit, and the ipdoriqe purAxd the indovfers for rcconricr. wbicb thi 
Pourt refufed, not upon this ground, but b^caufe the indorfee failed iii 
hiz negodatton. 1714, MacLeod J Odrdoh.— Itt the DiWdtiaiy, 
the date is erroneoufly dated to he 1^64. 
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tri miny casesi lead to very improper and un* 
|\^t Uaoa^qtioi^. A drawer, or indorser, cannot, in 
tijba cbanK:tqr . pf ind^rseei maintada an action against 
l^e ac<<e^eri where the indorsement is after the refu- 
fi^.of psiyni^Qtibcicause, when a bill is returned un- 
{)aid> either on ihe drawer or indotsers, its iiegotiabili-> 
tf,i$ at aQ end« ^ In an aictionj by the indorsee of a 
pro^iaaory npte against the grantor, where the not^ 
•^poared to have been noted for non-payment, and in* 
Hktfl^d aAeirwar4s) the gfantof was admitted to show 
that the note was patd, aa between faim and this payee^ 
'biaxk whom the indorsee received it. ^ 

Tlie ri^t tx> a bill is sufficiently traiumttted by the 
indorsement, whsther deUvei^y h;is been Qiade or not ^ 
ind die iddomee may claim tt though fbiuid among 
^dke effectd of the indorser at the time of his death. ^ 
"^0 make x bill iitdotsable, it is not necessary ^at iii 
43ontain, die words * to drier i *'* An indorsement to 
pay to tile order of a peorson, ii the saMe ui effect as 
to indorsement to pay to that pessdn or oi^eti and he 
may pursue on su<Sh indorsotioa in hii ovrn name) 
biit no dRsctual ]adorsati<)tt oaa be madej eKiept by 

H 3 the 
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* Kyd, p. 194. 

* ibid. pr. 264, 19^. 

* 17*7, Carrick a. Kay, Di^^. ▼• 4« ?• 4^4* 
"^ 1726, CrichtoDtf. Gibfon, Ibid. v. 1. p. 9&— 'EHk. 
b. 3. t. 2^ ^ 284 
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the owner of the bill or his agent. An indorsation of 
a bi!]> by a person of the same name with the person 
entitled to transfer it, was found of no effect, (except 
against the person indorsing it, and -subsequent in*- 
dorsers), though he who had the right to indorse was 
not particularly described in the bill. • 

When a bill is indorsed after the term of payment, 
it is payable on demand ; and it is only necessary for 
the holder to present it for payment as a letter of cre- 
dit ; and, if payment be refused, to notify the -refusiil 
to the indorser within a reasonable time. * 

Indorsations are presumed to be for value, wheth^ 
value received be expressed or not, unless the con- 
trary be proved by the writ or oath of party f' and 
hence, if the indorsee cannot make good this payment 
from the accepter, he has recourse not only against 
the drawer, but against the indoiser for the recovery 
of that value; attd if there be several indorsers, he.may 
insist for relief against any one of. them. An indorser) 
faowevet, is freed from any claim of recourse if he 
subjoins to his indorsation the words with$ui recourse** 
Scoring the indorsation reinvests, thd indorser in the 

same 



• Bayley*8 Sum* p. 36* 

• 1749, Forbes a. Young, Kilker. No. 22. p. 87. 

' 17159 Aucbixileck 04 Miller, Did. v. i. p. 99. and 
ch. 3. p. 88. 

• Erik. b. 3. t. 2. $ aS. 
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Mine rights that he possessed previous td pasfiSi^ the 
bill. An indorsee^after having protested a bill against 
the draweraad others contenied, for hon^payment, re^ 
turned it to . the indorser with his indorsation scoted'^ 
and he» again, indorsed it to other indorsees, who gave 
in die protest to be registefed in their xiame for eiee-* 
oution ; it iwas found that the indorser was reinvested 
by the first indorsation haviiig been scored^ aiid the 
protest was allowed to be registered. ' 

Indorsations of bills of exchange are more privi- 
leged than bills themselves i date and place are ordi« 
nary requisites of bills, but indorsations and receipts 
on bills are sustained without being dated^ When an 
indorsation is not dated, the legal presumpdon is, that 
it is of die date of the bill } * and if it be dated, it is 
to be held as of that date till the contrary be proved. ' 
After indorsation, the bill carries a right to the sums 
contained in it, free from all burdens and exceptions 
but those that are marked on the bill itself. ^ No re- 
ceipt or discharge, therefore, by the payee or original 

H 4 creditor. 
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' 1752, Fairholms, Kilker. No. 28. p« 91. DiA. v. 3. 

P- 77- 

^ 1709, Hpffie a. OgilriC) Forbes^ Dec* p. 347*-— 
17129 Smith J. Home, Dalrymple, No. 93. p. 130. 

^ 1 794, ThifUe Bank a. Leny, Bell's CoUe6tion of 
Cafes for 1794. 

* Smith a. Home, ut fupra. 
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oh a piiper apMiti ^aa s^cMif^ A^oi^ 
f^pt^fmm ^7i»g 8 adanKi tkipt to tin indovdte^ 
^Qiyr];^ 4^ in(ikN?^2^i^9! ^M be p bi KiM Br t^ tto «>> 
fjB^t or 4lfi9hiH^ ^ Aobl althiw^ la UU should hant^ 
b^QA g^^^t^ Hjffi^Ut Y^hie^ ct thaftag^ ^set a(»psw 
aho^I4 )taYe a g^ |[|io|iiid of compieaiaiaai oq nboff 
agamst (b^ ^?$^w»f J^^^^bitt ooitlMMMdiafais ba^^ 
U i^ pf |io avaH against the iiidaaioe^ irfnee right '<ta|ik 
not be affected c^erwise than by "idnit iqapeaciR ocirtbt 
£^<:e o£ the bitt itself. But if the iaoceptev shaH ptove 
b.y the indorsee^ oaA, ekher tbat Aet biH was in- 
4of sed to hkn for the inAotsefs Own behoof, or thsrt 
W. tbe indoisee p^id 90' value ifot* it, die indorsee' 
u( jusi)dy accounted as but a name; and the common 
Xttle^ whidi holds in other obligations, applies, sus- 
taining aU excq>tioms against the indorsee diat aire 
pleadable agaiilst the cedent or original creator. * 

The oath of Ae indorsee, witihi regard to Ae rahre 
he gave, must he special. J. Swan having made a 
fefera^e to ti^e oalb of $« Swan, with respect to the 
onerosity of an indorsation of a bill i the latter de- 
poned, in general, ' that he paid value for the indor-> 

sation, 

' 17149 Fairholm ^i» Codkbum, DiA. v. i. p. ^8.— > 
X778» Burnet i7. Ritchie^ Di6i. ▼. 3. p. 82. Erflc. m 

. ^ 1740, Nidfon «. Bruce.— 1741, dark a* Stewart^. 
Didt. V. 3. p. 81. 

^ Erik b. 3* t. a; f J, 
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aalio&i and: wis an oi^roos indorsee. ' But being re- 
qae9ttd ta' mention paxtieulavly what the value wasy 
be refused to give any more special answer. During 
an action tirlnch depended on chat point, between 
8. Swan and J. Swan, die former died; and after* 
#ard^, his heir having been made a party, the Loixt 
^dliiairy. Sustained the oath as a sufficient proof of 
6nerostty ; but the Court altered that judgment, and 
fbund that S. Swan was not entitled to the privilege 
of att one^^ufi^: indorsee. ' 

If the iiidbrsation has been fraudulently devised 
between the drawer and ix\dorseej to preclude the ac- 
eeptfir's defence, a proof of the circumstance will be 
allowed ; for though bills, when in the possesion of 
£^ and onerous indorsees are» like bags of money, 
fi»Ue to no exceptions arising from the fraud of ante* 
ripr holders ; yet, a collusive transference ought not 
to be attended with the same privileges. * It is also 
Sufficient to plead against an onerous indorsee, that 
the biU was originaUy obtained by violence, and the 
terror of imprisonment ; for it is of no importan^ce 
in wha^ shape the 4ocunieut appears, if it be desti«- 
tUte of those quahties that are essential to every obli* 
gation ; and no obligation extorted by force or fear, is, 

ox 

*■ J7So» Swan a. Swan. Fac. Col. No. 286. p. 441. 
See alfo Fulton a. JohyfloQ, Di£l. i. 1 05. 

^ X7S5, Conie a. Callendar, Sec. Did. v. 3. p« 81. 
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or ought to he, binding on the grantor. ^ In the same 
manner, a bill originally granted for an u^ilawful con* 
sideration, is of no force against the grantor, to whom- 
soever it may be afterwards indorsed. A biU, for in- 
stance vgiven for a game debt above 51., contains, such 
a vitium reaky as, to tender it ineffectual, even in the 
hands of an onerous . indqrsee. ^ But if the bill be 

indorsed 



3 1776, Willocks a. Callendv* Did* 3« 8i,. 1787, 
Wightman a. Graham. FacCoL- No. 9. p. i6.. 

4 Mor. Did. p. 1509. — No difed dectilon opon this point appears 
to have been collefted. It is not, therefore, exactly known what were 
the principles upon which the Court proceeded. It may, however, be 
inferred, that the intention was to crufh, as far as pofBble, gambling 
tranfadions, by annulling every document given for a gaming; debt. 
Bat though the holder cannot recover from the original grantor of the 
bill or rote, lie may do U> either from the other indoriers who ha?e. 
received value and pafled the bill, without knowing any thing of the 
purpofe or confideration for which it was at fird given, or from the 
drawer who was privy to it. For u every indorfation of a bill, oon^ 
ftittite^ a new and feparate contra£^ between the indorfer and indorice, 
independent of that between the drawer and accepter, the bill, though 
void on thf original traufadion, and between the original parties, 
may be fufficiently binding as to fubfequent ones. A bokafde tndor- 
fee, therefore, who has given value for the bill, ought, at all events, 
to have an action upon it againd the indorier ffoni whom he deriv* 
f d the right, and all preceding, indoriers. The olje^Hon to a bilU 
that it was granted for an unlawful confideration, may be very good 
in the mouth of an accepter ; but could not, with any propriety, be 
pleaded by the drawer who had indor(ed away the bill for value. If 
this were allowed, the law rendering bills for game debts inefl^dbial» 
even in the hands o^ an onerous indorfee, might be productive of 
more mtfthief, than it intended to repreis. It would, in faift, be 
opening a door for fwindling and fraud* and would totally deHroy 

the 
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indorsed away before acceptance, and is afterwards 
accepted in the hands of the indorsee, it ought to 
bind both the accepter, and the drawer indorser ; for 
the former, by accepting the bill in the hands of a 
third party, homologates the right of that party to de- 
mand payment from hini. * In the case of Perchard 
and Brock a. Breckenridge, &c. a bill for smuggled 

goods 



the confidence which is io necedaiy for the exercile and pfromotioa of 
commerce. 

In fbme of the Engli/h caies, however, it would appear, that a bill 
granted for an untawful confideratioh is void A inhh. An aftion was 
brought by an innocent indorse of a gaming note, who paid a vahia- 
ble confideration, againft the drawer, to whom the money was lent^ 
and it was held he could not recover, Bowyer v. Brampton, % Str. 
1 155. And the law is thvs (hted by an Englifh «rriter. If a l»ll of 
exchange or note is given in confequence of ah ufurioos contra^ it is 
abiblutely void when in the hands of an innocent pieribn, who may 
have taken it in the fair and regular courie of bufioeis, without any 
jiotice of the ufury ; and evidence of ufury will be a good defence to 
an aftion brought upon iuch bill or note againft the drawer, accepter, 
or indorfet. So, in cafe of gaming debts, %he borrower may be a wit- 
ticfs, though the money is not paid. If the ufury neither afTc^ the 
debt, nor avoids the contract ; and where the matter is doubtful, the 
objeQton Ihall only go to his credit,* and not to his competency as a 
witnefs. Manning, Law of Bills, p. 65. It is evident, however, that 
upon the common principles of juftice, as well as of expediency, th« 
holder of a bill ought in all cafes to have an a^on againft the indoiw 
ier, to whom he has paid value.— Kyd. p. 2S3.— Ord on the Law of 
Ufary, p. 133.— Chitty, 53. 

s Ordon Ufary, p. 133. If a bill is given for money won at 
play to the winner, or order, and the winner indorfes it to a (banger 
for a juft debt, and the perfbn upon whom the bill was drawn accepts 
it in the hands of the ftranger — ^the accepter would be liable, and the 
indorfcr would alio be liable to fuch indorfee. Com. Rep. 6. 
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goods was held good in ike himds of onerous ahci 
bona fide payqes^ in' whose faTOur it had beeii originally 
drawn and accepted ; ^ and from the principle of tiMi 
decision, we may presume, diat the bi& would hare 
been so in the possossion oi an oa^ous indorsoe* 
Thidf however, is rather inimical to the doctrine 
which the decisions on analogous points haa^e a ten** 
dency to establish, viz. that a bill granted for an \xn^ 
lawful con^deration, is ineffectual against the grantor^ 
csren in thf hands of an onerous in4orsee* If tb^ 
consideration for which a bill was originally giren, 
wa^ not illegal, and the bill is afterwards indorsed 
for an unlawful constd^raticHi, this cannot affect the 
right of the indorsee to insist against the accepter $ 

faowevex, it vx^j operate ag^nst bis claw pn th<r 
ihdorser. ^ 



^ 1791. Bell's Caf. p. iTii.-^ln this c^fe it W9S f9un4 that^ the 
holders were bound to anfwer evory quedioa relative to the QiKrofitjr^ 
and tending to (bow the nature of the trania^tion. 

7 Parr v. Ekafon l. I^aft. Rep 9^**-A bill of fKd>iM«e wits ii»<* 
docfed over hy the payee, for aft uiuFiQiM 9(tfiiid«n,iiiMi ; and the »« 
dorfees negleOed thfl hill» whieh was ftft«rwitfdR paid %» the «0ign«cr 
uader the hankmptcy of the priginal x(H|orle^.(h«iqf (iibr«»{i]eot t^ 
their Uidorftmei^) in fiiti$fa^on of a debt doe to thf baq)»upu' «^ 
tate. Lord Kenyon was of opinion, that the alRgneea- bad a ngh( X^ 
yvotea thor pojpiflion of tifip bi0, by the title pf the Pfuty froitf 
whom they reeved it in payment; ^ho was an innocent holder: 
and that the bill being v^iid in Us inception, th# fiatute of nfury di4 
iMt spply to that cafe ; and when the cii« came as»ia W9f^ tbr 

t ^OVtllf 
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It is no g9od defence against an indorseei that the 
im wa$ eUcited without value from the accepter^ 
;odKen intoxicated, ^ as drunkenness is but a tempori^ry 
incapacity, created by the accepter's own fault; and to 
admit of ^uch an excuse, would tend to encourage -an 
improper vice, and afford a groui^d for quarrelling 
]bills on the most captious pretences. Neither is it a 
sufficient reason for refusing to pay to sui onerous 
indorsee, thjKt an f(0<:epter who admits his subscript 
f ion, and doef not allege previous payment, pleads 
that the bill is prestnribed^ and that it had been^c- 
jcepted sofely for ^ ^K^comaiod^tic^ of th^ drawer ; 
as the right 0( tbt indxMr^e ^atinot b^ afiected by the 
|:ause of g^antinf ^ bUU ^d the debt,^ (dt least it 
wftjs so fqu^^d), being as much 4ue as On the day the 
j^iU Was aicj^epted*^ 

^ cre«|itQr to whom a bill wad indorsed in security 
|yf a just dcbt| was fbdfid ^^^ ^o b& diffeeted by a back 
letter tof the indorse tp the accepter of the biU^ nibre 
than if he had t^en the bill in full paymetit* But in 
0O far as a bill stands in die persoA of an inddrsee as 
trustee for the indorser's pther creditors, whose debts 

were 



Court, on a rale to (bow caufe» (although it was argued, that, aa- the 
Iwnkrupts cdUld Jiot have inainiailicd an aftion againft tfic firft indor- 
jfcr,-a titte cduld not be defWed tltl-oMsb hkti tatbf jrfligiMti)i the rule 
jyas difcbarssd. Ord, 139. r ' 

? 1736, Wilfon, 8cc.a. Niit)et, Dift. v. 1. p. 98* 

? 1809, Philp a. Milne, Fac. Coll. N^ 155. p. 349. 
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were contracted prior to the date of the bill and the trusty 
a back letter to the accepter will operate against these 
debts ; because, such creditors cannot be said to be 
onerous indorsees, or to have lent their money on the 
faith of a bill which was not in existence, or assigned 
for their behoj>f, till after the debts were contracted. ' 
A person who had granted an obligation for bills in- 
dorsed to»him, was found, notwithstanding, to be an 
onerous indorsee, and not obliged to allow for, or ad- 
mit, partial payments not marked on t^e bills them- 
selves, unless in so far as he had agreed to do so. ' 

A bill may be indorsed, though die holder has 
written on the back of it, that he had drawn a sepa- 
rate bill for the amount, if that bill be dishonoured ; ' 
and an obligation contained in a bill, distinct from the 
bill itself, if it be not of such a nature as to vitiate 
the bill, is transferable by indorsation. * But as in*« 
dorsation is a relative writ which must stand or fall 
with the bill, any clause in the principal which ren- 
ders it vdd, must of necessity annihilate the acces- 
sory obligation. Thus, a bill with annualrent and 

penalties 

V 

* 1757, Douglas tf. Elliot, Fac. Coll. N"* 8. p. 13. 

* 1778, Burnet a* Ritchie, Di6^. v. 3, p. 82. 

3 1 7 14, Mitchell tf« Brown, Mor. Did* p. 14^. 

* 1727, Grierfon j. Earl of Sutherland, Dift. v. i, 
p. 97. 
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penalties being found nuU, a;n indorsation of it^ though 
bearing for value received^ was ineffectual. ^ 

To constitute an indorsation, no particular set of 
words is necessary, either to convey the sum in the 
bill completely to the indorsee, or merely to appoint 
him agent to receive ^yment in behalf of the indor- 
ser. In both cases, it is sufficient that the indorser's 
•name be written on the back of the bill by himself, or 
by some other person duly authorized by him. But 
^m indorsation may be restricted, as where it is made 
f pay to such a person for my use, ' which prevents 
a blank indorsation from being filled up by the indor^ 
see, so as to convey any interest in the bill to himself, 
and from transferring it to another, so as to give him 
a right of action either against the person imposing 
the restriction, or any of tl^e preceding parties. By 
an indorsation of this sort, the indorsee acts merely as 
agent or procurator for the indorser, and, according to 
some writers, payment to him may be countermanded 
4)y the proprietor of the bill^^ but according to 
others, and apparently with more, reason, it canndt. ' 
In England, it has been ascertained, that any indorser 
may xestr^ln the negotiability of a bill, by using ex- 
press 



* 1730, "Thoirs a. Frafier, ibiJ^ p. 96. 

< MoUoy, b. 2. ch. 10. J si. — Mar. 72*'-*ScarIet, 
ch. i6. R. 6.— Scac. § 2. gL 5. n. 450. 

> Beawes, n. 210.— See alfo Poth. n. 165, 18S. . 
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press words to that eSact, iB.hf indortilig it ^ pii|ri^ 
« able to J. S. only, 'or * the wiidiia iXmst be^i(e4il^ 
* ed to J. S. J ' or by mj oth^r words dearly. Indi- 
cating his intention to make i restrictSYe ox Ikbtted 
indorsement • . v 

After a bill has been paid| no indomatbft can takt 
place so as to afiect the accepter or any df the partit* 
who would otherwise be discharged { nor can an in^ 
dorsation be made after acceptance, 'for kbs than iht 
full sum in the bill ; for, were it otherwise, die ao 
cepter or drawer woiild be liable, upon one entire obli- 
gation, to as msLtij actions Or diligeiifies ai the piyae 
or indorsee might think fit to; spKfdie sum into by 
paitial indorsations. ^ But where, befote aocepitahoe^ 
St bill is indorsed for part of ite sum for i^itAi it it 
drawn, the accepter may, by his ictepttinoe after tbb 
ind6rsatbn, snbjeci himself to pay ftccoxdi&g v Ae 
bill stood at the time of the acceptance ; ami wheft p«t 
of the biU has b^en paid, it may be indorsM far At 
remainder* * Wheti a fonogn bill diawn 'pi ' Slit» il 
indorsed, each part must be d^tvered.ta theinderetoOf 
otherwise die same incdnveniencei mdy^foUowi wUeIl» 
as before stated, maty arise from negieotiflg^ 4eUve(r 
eacl^ of them to the payee. 

In 

■■ i . ■ I m,m, ,m,km m ., lli 1 1 11 I I I 11 M f l I Up ; |>IP | f 

s Chitty, p; I20.— Kyd, p. iti0.-**«yley, ^^i ' 

9 Kyd, lOO. 

» Chitty, 120, 121. 
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' hi the event of a bill blank indorsed being lost, 
ihd i^erson entitled to it should infmediately give no^ 
tiee Aei^eof to ttie ac^dptef and all the antecedent 
j^rtki ; ' and if it b^ ai not^ transf^bk by tfiere de- 
fivery, {)Ubiio noficicf of the I^ssi oiight to be given. 
'th^ drawer 6f the bill is^ in this ^ase, obliged to 
gram a new bill to the ^ayee> upon ki^ finding suffi* 
dent security that M loss or dafl^ag^ shall accrue to 
like drawer On atcouftt ef tb^ first. ' An onerous 
mdorseei howler, is cfniifled to pi^ymetrt of a bill 
from the draWef^ al^u^h it has htth lost by^ or sto- 
len from^ the holder/ 

Marshall, fcnr Gairriek BroWh & C6., bankers in 
Glasgow, drew a bill- beiting to be his^ * first of ex- 
change, ' on Moffet Kensington &' Go.,^ theit corres- 
pondent in London, payable to Miliai* & Co^, or or- 
der. It wa^ indorsed by Miliar & Go., and, afiter pas- 
sing, thtough several other hands, came into possession 
of W^aAerall & Gearing of London, whose Clerk had 
his pocket-book containing the bill stcden froin him, 
as he was caf i7ihg it for accept^ce. Hie theft was 
notified in the Daily Advertiser ; but tfi^ bill not be- 
ing t«cov«Fedy Matsfeall granted- a second, « his first 
< of the sarae date and tdndr not brihg paid, ' on re- 

* ceiving 
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* Beawes, n. I79.— Pofh. n. 132. 

3 Poth. n. rsc T^i.^Mzr. Bo.^Ss^v. torn. 2. liv. 3. 
dL 5.«^Beawes, n. 177. 
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ceiving an obligation from Weatherall & Geering^ 
to indemnify his company again&t the appearance of 
the first. The first bill, with seven blank indcwrsations 
on it, was presented the day before it felt due, to 
Lambton & Co., bankers in Newcastle, by the last 
indorser, with whom they Were totally unacquainted. 
They discounted and remitted it to their correspond** 
ent in London, who presented it to MofFat & Go. for 
payment, on the day it fell due* This was refused^ 
as the second bill had been previously paid. The bill. 
was therefore protested by Lambton & Co.^ and a 
charge given to Marshall for payment. 

In a suspension, appearance was inade for Wea* 
therall & Geering, who, with Marshall:, pleaded, 
that Marshall, in granting the second bill, acted ac-^ 
cording to established practice ; and ^ the loss must 
fall either on Weatherall & Geering, or Lambton 8c 
Co., it ought to be borne by the latter, who, in dis- 
counting the bill to an utter stranger not recommended 
to them, transgressed a rule of bankers which is very 
salutary in preventing persons acquiring bills mala fide 
from obtaining payment ; and particul^ly aft^r thei 
advertisement in the newspaper, the discounters could 
not be considered as without blame in die transaction. 

The, Lord Ordinary, in respect the discounters 
paid bona fide full value for the indoisation to the billr 
and that it was. not ofFered to be shown they were in 
the knowledge of tlie bill having been stolen or lost, 

. found 
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found the graAtor liable td pay it,, reserving to Jilm 
relief agiinst the Indorsees, by whose clerk it Was lost. 
to which judgment the Court adhered, on the gene- 
ral ground, that there is no i^ei vindicdtio against onei^- 
ous holders of bills or bank notei. * 

Another case, regarc^ng a lost bill, Was decided 
in England in tSOl. A biU, of th^ following tendr, 

• Match SOth, IgOL— Fifty days after date, pay to 

• the oifder of Mr Thomas Stokes, five hundred 

• pounds. Value teceived* William Vasey. ' was ac- 
cepted by the Southwark Banking Company, and was 
indorsed by the payee to William Speirs, who had the 
bill stolen from him with his name on th6 back of it. 
It then passed into thfe hands of a person who de- 
scribed himsdf aU. Watren, who got the bill dis- 
counted by the Richnttrtid Bank. The discounter^ 
brought an action for payment of the bill against the 

^ ^ accepters^ 



.J ■ • j^^. .jj. 



"• 1 



■♦ 1799. Lambte* & to. a. MarftaH, F»c. ColL Nd. 13*. p 30a 
Thij dfdfiov an><«rs to be la tame degree incempttible *kh the fel 
eurity and confidence of merehants, who, in their fofrigo biUs, gene- 
lally draw three of the £ime tenor and date, oOly one of which It 
patable, whik the others are unpaid. Were a needy payee to indorie 
•way the wfade fet for nine, or, what amonnu to the fame thin* 
were tw of the biU. to be W«, wd aflenrard. to con* into the haJi 
«f onooHtaod kmJU, holder^ according to the principle of the de- 
ol3on the drawer w«ild be liable for the whole. Thi., „pon fome 
occaCon. night be produfti.e of very mifchieroas confequeno. in th« 

exnrcTRd n each b.U. that ,t U only payable the othert „™.i„i„g „„, 
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accepters, who were nomimal defendants, as iheyi wer^ 
to be indehinifie4 by the party who bad lost the billf 
The case of Grant; & Vaughan, which wa3 decici^ 
in 1764?, was rested on as aiit}iority;l}y th^ pl^tii^. 
In that case, Lord Mansfield ^i4> if one of ^e two 
persons had been guilty of negligence, ^n-d the ques* 
tioh was, which of them should ^ hear the losst, tt^ 
answer was clear; he who had been guilty of neg^i^ 
gence. Mr Spiers, the holder of die bill, ought not 
to have indorsed it, till he i^d bej^ goi^g. to p^]^ ii» 
away. If he had kept it unindorsed in hi^: possessions^ 
it would have been perfectly 9?if?^v* . 

A fictitious indorsement to 2i.))i^ 13 fqigery. Suchf 
indorsation is clearly giving it arfa^y ^r^dit ; and,, o^- 
that principle, it is made with- ijfiti^nj^ t9 defraud : fof/ 
persons who receive biila considef every name on, 
them as an additional sejcurity or pledge to i^deniniff 
them from loss i but if the real indorser fails, recourse* 
cannot be had upon a ^ctiiious or ifna^nary^ qne# Ta- 
make use^^ therefore, of a fictitious ^anle as a pre- 
tended indorser of a bill, is forgery,, with intent to- 

defraud. * 

» 

Wheafle 



w ' i ' " » ■ " '* ' . ' , ■ ■■ / jr 



' Lawfon, &c. v^ Wefton^.&c.. y^m%t.^*1^ r 
^ l^anoing, p. 33* and cafes quoted; A» to impioba- 
tion of bills on alleged forgery, fee 1743, Robertfon a, 
Allifons, Did. 3. p» 313 ; and 1747, A. a. B- Falconer,. 
V. I. N*" 187. p. 252. See alfo, as ,to the uttering of 
forged notes, 1782, Sling's Advocate 0, Mafiafe«» ^^•^ 
Coll. Appendix, N® i. p. i. 
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Where a bill or note is payable to two persons, or 
either of them, an indorsation by one is effectual, 
though they be not in partnership. ' 

It has been seen, * that a bill left blank in the 
drawer's name, in the repositories of a deceased per- 
son, may be filled up by his representative as drawer ; 
and, on a similar principle, it may be presumed, that 
if a bill or note :be granted to a woman, while singly, 
and she afterwards iparry, the right to transfer it by 
indorsation would Test in the husband, as, by the 
marriage, he is entitled to all her moveable property ; 
^nd no married woman .can grant, or come under, 
personal obliga^onf^ 

I 3 CHAP, 



-▼»—-. 



3 Kyd, p, io8. 
^ Ch. 2. p. 63, 
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OF PAYMENT. 

/\.s the drawer and indorsei;is of aibiH are only liable, 
in the everit «of the (accepter's failing to 'pay, they are 
materially interested that the utmost strictness and 
punctuality be observed, on the part of ihe holder, in 
applying for, and procuring {>ayment fsom him* It is 
therefore incumbent .on the holder to pre$eiit the bill 
for payment immediately when it falls due ^ and any 
omission or neglect on his part, will preclude him from 
leeking recourse on the othef parties. Where a place 
of j)ay meat. has been specified in the bill, it ought to 
he presented at that place ; and if no place is men^ 
tioned, payment should be demanded from the ac-- 
cepter personally, or at his countinghouse, during 
-the usual hours of husiness ; or, if he be not in bu- 
siness, at his dwellinghouse. If it appears that the 

r 

accepter is dead, the holder ought to inquire after his 

I 4 personal 



personal representative, and present the bill to him ; ^ 
and, if there be no representative, demand payment at 
the last residence of the deceased. ^ If the' accepter 
of a foreign bill has merely remdved from the place 
where the bill described him to be, the holder should 
use reasonable endeavours to find out whither he had 
removed, and present the bill for payment there. 
But if he has left the country, it is sufficient to de«^ 
mand payment at the place where he last resided, t 
Payment of bills due by a Company ought to be de^ 
manded at their, office or eountinghouse, within the 
usual office hours. * 

Upon inland bills and notes, the three days ot 
grace are usually allowed; and they should tberesr 
fore be presented for payment on Uie last day of 
grace, within reasonable hoi^rs;^ but foreign UII9 
ought strictly to be presented on that day before tbo 
post goes off, that the protest and notification, in case 
of non-payment, m^y be transmitted without delay. * 
It does not seem to be exactly ascertained* within what 

time 



* MoUoy, b. t. c. 10, § 34. 
^ Poth. n. 146. — Mar. 134. 
' Chitty, p. 136. 

' Forbes, p. 147. 

* Manning, p. 37. — Kyd, p. i^i.-^Fotb. n. 140. 
» Chitty, p. 153. 

* Saviry, torn, z, par. J7.-^Poth. 141, ^43* 



OF PATICEMT. 153 

Itme fatUa papble on demand, or at sight, <mght to be 
p]?esef4ed lor payment ; and> indeed, it must depend 
^o ttmdi on the situation of the parties^ and other cir- 
cumdl»nceS| that it is diScuk> if not impossible, to 
est«^lsh any other tba^. a general rule, that there shall 
be no undue delay, a$ it is to be presumed that the 
l^rantor of .a bill of this description does not intend 
t9 giTe credit to the payee beyond the time necessary 
for presenting it- Among th& merchants of London^ 
checks ^ drafts on bankers given in that city, in the 
course of business, and payable there on demand^ 
must be presented for payment on the day they are 
received, within the usual office hours i or, if there 
be not sufficient time that day, they must be presented 
ne^t morning as $Qon as possible. ^ 

A bill may be paid» either to the holder^or to any 
pne authorised by him, or to his executors and sepre- 
^ntatives, or tutors and curators^ oe to a factor hav- 
ix^ a special* or |;<Qni^ral factory^ whose discharge will 
be sufficient. Payment^ however^ ou^t not to be 
madei to the ^eiirutora or represeatautivesi^ until they 
have made up .proper titles, or to any other person^ 
tiU they hare shown a proper power to receive and 
^charge it. ^ Payment to a minor will be valid^ if 
the biU be beneficial to him, and the sum profitably 

applied 



3 Manning, p, 38. — Chitty 146. 
< Potbl iu 164, i66u 



i» <»■ 
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applied to his uae j * biit payment to a married woman 
will not liberate the person paying, if he wak in the 
knowledge of that circumstance. He is in honaflde^^ 
however, to pay to her even after marriage, until it 
be intimated to him. ♦^rlVTien a wife is entrusted with 
the management of her husband's affairs praposita n^ 
gotiis hujusmodiy and in use to receive money for her. 
husband on her own receipt, payment may safely be 
made to her. ' According to Pothier, payment of a 
bill to a person who is not the real owner of it, or 
empowered by him to receive its contents, will not 
liberate the accepter from paying a second time to the 
drawer or payee, if the first payment has not been 
occasioned by any fault on their part. He instances 
the case of a payee sending a bill by post to his cor- 
respondent in the place where it is payable, with an 
indorsation to him, and instructions to receive pay- 
ment in his behalf. The post is robbed on die way ; 
and one of the robbers personating the indorsee, pre^ 
sents the bill, and receives payment from lihe accepter 
before notice of the accident could be sent to him.» 
Following the authority of Scaccia, Pothier decides, 
that the accepter is not discharged by this payment, 
seeing that it was made to a person not authorised to 

receive 



* Erflc. b. I. t. 7. § 33— Poth. n. 166. 

^ Erfk. b. 3. t. 5. § 7.-^Poth. n. 167. 

^ Forbes, p. 15 — Erfk. b. i. t.6. J 26.— Poth. n. 1^7. 
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teceive It, without any blaniie being imputable to the 
true proprietor $ and that the accepter ought not to 
have paid the bill to * one whom he did not know, 
without a reference, which might have enabled him 
to ascertain that he who presented it was the identical 
person to whom it was indorsed, and entitled to ap- 
ply for payment. * 

It is doubtful how far the above doctrine would be 
admitted in- this country, where bills are exposed to 
no latent exceptions, or claims of revindication. We 
have already seen, ^ that the accepter of a bill that 
has been falsified, is liable for any augmentation of 
the sum which his own negligence or oversight may 
l^ave led (o, or been the occasion of } and that the o« 
nerous indorsee of a bill which had been lost, was en- 
titled to recqver payi)tient from the drawer, though ^ 
•econd bill drawn by him, of the same tenor and date, 
^d been already paid, upon the general ground that 
there is no ret vindicatio in bills or bank notes. ' The 
principle of this decision seems to establish, that bona 
Jlde payment by an accepter to the bolder of a bill, 
inust in all cases liberate the accepter. * The argu- 
ments, 

* Poth. Part. I. ch. 6. n. |68» 169* 

^ Ch. 3. p. X02. 

' Ch«i 5. p. 147. 

? Good V. CoU 4. Dumf. & Eaft. Rep. 8 25. 
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ments, however, stated by Podiicr on the point fwr* 
lias in8tan€ed, are certsdnly strong, and are founded' 
wpon principles deduced from a code of la\irs which 
professes to make general equity its basis. Bu^ be^ 



twixt the case illustrated by him, and that where a 
bill has been lost or stolen, there is evtd^ly a mate- 
rial difference 5 for, in the latter, a degree of negli- 
gence or blame may always be attributable to the 
holder, which wiU an4 mght ^o oper^e in favour 
of the payer. ' 

When 



3 A peribn, fays Boucher, called upon a banker with twenty or 
thirty thousand francs, which \\& paid in to him, and received billf 
«f exchange on a perticular place for the amount, and requested the 
banker to gin ha mediate advice to his cbrrerpondejiit there, on whoni 
the bills were drawn. It was pofi-day when the drafts were dcliver«d, 
and the banker accorcHngly advifed his corrjcfpondent that day. The 
iiolder oif the drafts, who was a dexterous (harper, inftantly carried 
them to his lodgings, and copied them fo .exaftiy, that, on nctnmii^ 
to the bank, and prefending, to the banker, that certain circumftances 
liad occurred, which obliged him to change his intended proje^, and 
requesting that he would take back the bills and redeliver bis money, 
the banker, without teilifying any diflrud, took the cop^s for ti>e 
t)risinals, and reftored the money he had received. On this, thefharp- 
ec immediatey fet off* by poO, and had the bills prefented and paid 
before the counter order of the drawer arrived. Was this payment 
on the part of the drawer good ? Having really paid to him to 
whom his mandate dircifled him to pay, he did notbing more than ■ 
execute the order with which be was charged, and, of conrie, hetii^bt 
not to fudain the lois. Had the Ibarper, in place of prcfenting the 
trae, prefented the forged bills, and the drawer paid them. Would this 
have been deemed a valid payment, i^ as to have di^harged htm \ 
This queftiott is not withwlit ditfioiUy. Bcuchcr is inclined to- think, 
! that 



When z note payable to the bearer, or a bill blank 
indorsed, is losti ^^' person liable is not obliged b> 
make payment to him to whotti it was granted, unless 
the authority of a judge be interposed, and security 
given by thei recoivef to retiete the payer from all 
loss. ^ . 

Payment of a forged bilf w9l not affect the par- 
ties wiibse names- have been forged^ ' But in Eng-* 
land, it has beeiEvdecideds t&at even a proof of the 
foxigerj of the (fauwi^r's handwriting, is no d^nce for 
the acceptor ov indorsear, in' aiv action at the suit of x 
bona fide holder, if the defendant accept^ or indorsed 
the bill, after the drawer's name was subsGribed.v If, 
howe^^ riie acc ept a nce or indorsement was made 

without 



that the lofs fhonld io that caic fall on the drawee* at heiof wanting, 
in vigilance or intelligence in paying comterfeiit hiUi* and oiish& 
therefore to fuller foi? his unlkilfulneis. This opioioo dooft not appear 
to be altogether corro^. The^drawee was certainly Ud to pay^. not 
•nly hy the bills beibg preientod, bat hy a gecminc letter of advice. 
Irom the drawer, informing him that bills of foch a;d«icriptionba4 
been drawn upon him. This was enough to throw him off bis gnard». 
and to dived him of any fb^^icion of the bills being forged, .eipecialljr 
as the forgery 'was lb. artfully done, a» to have at ^(t dcodved th«. 
drawer himieif. It was the imprudence of tb« drawer io writing the 
fetter of advice, ^nd ^erwards relbriog the m<mey> before he ha4. 
time^to countermand bi* letter, that ies one principal cauie of the^ 
lofs ; which ought properly therefore to be borne by him» and not by 
the concipoQdep.t whom be h^ coofiributed to decdrci. 

* Bouchet^ p. 224. Forbes, 156I 

* Poth. ti. 103. — Beawe8,n, 184. — Forbes, 154. See 
1748, Chriftiei a. Fairhblms, ICilker. (Fraud} n. 3. p.2i5» 
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without sight of the bill^ it is incumbent on the plain-^ 
tiff to prove the drawer's handwritings as evidence' of 
the instrument having been made. ^ 

If, for the purpose of receiving payment, a person 
indorses a bill with a fictitious na^e, it is forgery^ e« 
ven though the indorsement be not absolutely neces- 
sary for obtaining payment* ' 

When a bill is payable to twp or more jointly, each 
of them has a right to a proportional part only \ but 
if it be payable to them conjunctly and severally, that 
is, to them or either of them, any one has a power 
to receive payment of the wholej and to discharge. 

the 



...A. 



* Chitty, p. 206- — Kyd, 204. 

1 Manning, p. 33. One Edward Tuft having got Wd of a bilt 
the property of Weitherall, out of whofe pocket it had been picked 
or lod, bought a horfe, a&d, in payment of the price, offered this bill 
to change. The (eller not having fuffictent cafh, carried it to a bank- 
er, •ne of whofe clerks told him it was very good paper, and that, if 
he would piit his clffie on the back of it, he would difcount it* TKis, 
however, the iellei' declined ; but told the clerk, ihat the gentleiAan 
from whom he had received it was at hand, and w6uld indorfe it ; 
and that he would go and fetch him. He accordingly returned with 
Tuft; and the clerk hiving told him that it was the rule of their 
(hop never to take a difcount bill, tinlefs the perfon oficring it made 
an indoriement; and therefore, if he would indorfe the bill, it ihould 
be diicounted. Tuft, on this, indorfed it by the name of J^n 
tnUums, and the banker's clerk gave him the ca(h for it. The 
judges were unanimoufly of opinion that this was forgery. 

A banking company is not obliged to pay value for forgeries com- 
■litted againft them ; and they are entitled, when a forged note is 
preftnted, to flop its further .progrcis, by putting a mark upon it, 
certifying that it is foi^; 'J76S1 BorIaAd«. Thi(tle Bank ; ^1^.3^17., 
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the bill, unless the accepter be interpelled by some 
of the others. * 

As the conditions of time and place are of import- 
ance to all the parties of a bill, ' no bill ought to be. 
paid before it is due ; and if payment be made before 
that time to a person who becomes afterwards insol- 
vent, the accepter may, in some cases, be obliged to 
pay it again. ' And as the holder cannot demand 
payment before ^e bill is due, neither can the accept- 
er compel him to receive payment till then^ ■ Where 
there is a place of payment mentioned in the bill, the 
holder is not obliged to accept of his money any-, 
where else ^ ^ and if the place of payment be alterna- 
tive, it is in the option of the accepter where to pay. ^ 
If the holder refuse to receive payment when the bill 
falls due, the accepter ought to offer the money under - 
form of instrument, and consign it in some respon- 
sible public office, which will free him from interest 
and damages y ^ and it is said that, after such offer, 

whether 

• Forbes, p. 155. — See ch. 2. p. 64. 

9 Poth. n. 173. 

' MoUoy, b* 2. c. 10. § 32. — Malyne, obf. lO.-^Chitty 
p. 151. 

* Boucher, n. 1165. 
3 Poth. 173. 187. 

♦ Forbes, p. 144. 

* Ibid* p. 747«'^^Poth. 11. i73.---Dapuis, ch. it. a»io. 



whether the nuyney be comgned or tMf he MtHi he 
reliered of interest. * In such cases, however, cdn- 
signation is always adviseable* * The holder i$ not 
oUiged to recdre payment, either from the ^ictefUtf 
or any third party, after the last day of ffMtg if die 
bill has been sent away widi notice of the dishonoitr, 
or if he have redrawn for the value* ' 

The efllect of payment is to ettinguish the bSl if 
the whole be paid, or to dhninish its amotfnt iii the 
case of partial payment. Partial payments, indefinite* 
if made by die accepter of several billsr that are dne^ 
<Aight to be ap^ied.by the holder in ettinctidn of di^ 
inteifest in the first instance, if any interest be dne^ 
and neitt in extinetion or diminution of that stinr 
vi4iich wotdd be soonest lost by pneserfption without 
the aid of such apjdication. ' A partial payment of t 
bill of exchange may be taken, if die hSS be protested 
for the remanider, aild the other parties advised of i^ 
because by such payment die debt is so far diminidii* 
ed^ * But in England, if the holder take less than the 
whole stnn without the consenr of the other pardes. 

It 



■■Mk 



* Fofbes, p. 148* 1 703, fioick a» Blackwood. 
^ Erik. b. J. t. 3. J 5. 

* Scarlet, c. 19. IL io« 
^ Efflc. b. 3- t. 3. f 2. 

' Mar. p. 68. 8tiu^Scadet, ch. i7«~Boacber. 
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it is siaid they will be liberated from their obligation^ al« 
though the holder has given due notice of the partial 
dishonour i on the ground that the holder has thereby 
made an election to look for his money from die accept- 
er. * This seems unreasonable s and| indeed^ is contrary 
. to the opinion expressed by die House of Lords, in the 
appealed case, Ho(%son & Donaldscm a. Bushby, 1782$ 
-where a receipt by the holder for a partial payment 
from the accepter, after a protest for non-payment, 
was found not to liberate the drawer and indorsers^ 
and was treated as a circumstance entirely immate- 
rial. ' But if the holder of a bill for value, compounds 
widi an accepter without the consent of the other 
parties, he forfeits his right of recourse against them, 
upon very just principles ^ for, taking a sum in part- 
payment, is a very difieitent thing from acc^ing of a 
certain sum of mcmey in complete satisfaction of the 
diebt^ which would deprive all the other parties of the 
right of resorting to him afterwards. In the same 
manner, the receiving of a bond, or any other security 
in satisfaction of a bill, ought to operate as a dis- 
charge to the odier parties, if they have not consented 
to the measure. ^ But if the biU has been duly nego- 

K dated, 



* Chitty. — Lord Raymond's Rep. v. l% p. 743. 

3 Faq. Col. No. $6. p. 88. and No. 73. p. ii2«— *i2th 
May, 1 7839 Journals of th^ Houfe of Lords. 

♦ Chitty, p. 155. 
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tiated, an assignation to aU idFeftment, tabeh by die 
holder in security, will not 1>ar his action of recotuise 
once established by die due negotiation. ^ 

When a foreign bill is drawn payable m a foteigii 
country in foreign coin, the value of i^ch is depre- 
ciated by the government of diat country, the bill is 
payable according to the value. t>f the money at the 
time it was drawn. ^ WJien payment is tnade by. a- 
draft on a banker, if the pl^tsbn tecei'Cing dse dralt 
does not use due diligence to get 4t paid^ die person: 
■from whom he received it will be discharged, but ^not 
otherwise, unless the holder expressly agreed to run 
all risks ;, and in England' it has b^efl decided, thatibe 
act of Wtitiing a receipt in "full wifl nbt be evidence of 
:8uch an agreement. ' The safest pkn undoubtedly^ 
•is, not to part with tlie bill till the <draft be paid.* 
A bai or note was granted for the priite of rigging a 
shipw The grantor afterwards drew a draft for the 
amount, papble to the debtor to tvhom he had grant- 
ed the bin. The debtor finding little chance of get- 
ting 

5 1711, Nicolfon <!• MoFifoD, Did. v. 1.* p. loi* 
^ Chitty, p. 154. 

- - f 'UU, -k •m»\ however, -4nce ^kcUcd, that a banker havins v 
bin remitted to him to prefent for payment, was jnOified in giving ib 
up, on receiving a check for the amounton another banker, although- 
fhe check \tds dithonotitetU 6. T. R. ii. Mannitig, piQa* Chitty> 
ibid, 

* Mar. p. 21. 



tiiig paym^t of the drskft, pursued his creditor In the 
origind^lU or note, and an fiction Wa» «usliaii^d on 
it.^ : A dralt givien by an accepter on ti^other person 
4li payment of a biil Av4ftdh Wj(3 ifl^itered up to him^ 
ioei not prevent recourse apoii him- as drawer of the 
4raft, if it be du|j negdtiatjsd and not paid. ' 
* On payment/ the. bill is generally delivered up i but 
it lis ;not .we^ pscertajned udietherithe pi^on paying 
jcap insist for a . separate teceipt or tiot*. It appears 
i)Ut jiist, Hufweftr^ .that a receipt on the bill, which 
-needs no stamp,' should/ be givcjn X demafided* 
^hen the bill is paid byan-indorser, it is necessary 
diatjl^e haare a receipted jenab^e him to operate againsit 
ihie accepter and prehribus iaddosers*} whijcfa. tece^t is 
'Usually. taken 4^n the prqteat^' and entitley Ijiih. to.regi- 
3tratetbe>protest, and to proceed with diligence in his 
4own name. ^ A bill hanng upon it a receipt for pay- 
ment in general, is presumed to hai»i been paid by 
the accepiter^ 

Young accl^ted a IbiU dt^Wi^ by H; Steel & Co., 

•payable one hundred days after date, whic|i the dfa>ir- 

ers afterwards discounted with the Falkirk Banking 

(. ^ ''Mr-^' Company. 

. ,_?.-Ofwald_/i. Gordon, JpQrbes, DeCi 511. 

' 17 15* Johnfton a. Murray, Bruce, No. 48* p. 6r. 
* 25d Geo; irt;*c. 4^. J 4> ?•" 44th Ge«. Ill/cvOtt. 

» 12th Geo. III. c.' 7at f 43- 
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Company. Whert it became due, it w» f eti»ed by 
T. Steet, one of; the ps^rtnew of Steel & Co.|i who 
took a rec^pt from the cashier bf the Bank in these 
terms, * R^c^ived payiy>eitt c£ the within. \ T. Steel 
died soon a£ter.j. and the retired. bill having been 
found in hi^ repositdries, it was assigned by R. Steel, 
bis partner, ta Ferguson, in' security of sr Company 
debt. Ferguson raised an dctibir for* piyment against 
Young the accepter, 'yrix& ptekded, that he had iput 
into the hands^of T.. Steel ^^ money with which he 
liad retired the; bill i and, in support of this allega«> 
tion, hefounde<j: on the nature of die receipt granted 
by the Bank^ contending, that wherever a fail! appears 
with a receipt on the back of it in general terms, not 
mentionmgiby.whoni it was- paid,- the presumption of 
lawis^ that it ihad beenr retinedby th^ acpe^ter, tibe 
proper dehtflor^ joc at least with fais:tnooey . . The. Court 
«ustained*the <fcfie6ces \. •• - ■ :! ' . 

But, as has been already mentioned, separs^te re^ 
ceipts.f^r f^rtlsl pays^eots of. a bill will not toiKtate 
against a ipierson;.to. whom this ;hiU is afterwards, in- 
dorsed. ^..■.; I • .1 -..;•... . s 
'Payment, when made by.tAe accepter, extinguishes 



! . ^ 






. * 1 795> Fcrguffon a* Young, Fac. C9IL No* 80. p. 1 75. 
— -Chitty, 209. , \ 

^ 1714, Fairholm tf. (^ockbuQi^, .- , , 
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-his ddigation to die drawer^ and the drawer's obliga- 

tioiito the payee. I£ the accepter was indebted to 

the drbwer,' the' payment afibids-him a "good gropnd 

•oftcoQipensationj or set<-off| against that debt } if h^ 

vf2B mki he has an siction against the drawer ex man^ 

-Se^a^'idi: repayment of ' the svim advanced by him on 

.ihe drawer's acconnty beside a* reward fenhis trouble, 

'which is called <ommission<^money« ' > One of the aD> 

-cepters fd a> bill having paid the amoiint». was found 

^entitled ^to repayment irom the .idrawei^^ though the 

Jattepr alleged t^ he; vmic^ mleant to draw Jupon huQf 

his name having^'faeen^^^iadded to thei litU by the 

jothef accepter witfaoizt'his-faiowle^gie..f i With regard 

to all the. other 'parties, 'die accepter ts^ considered as 

the original debtor, and the holder is. in all cases en-, 

%titled:to insist against hiiftiQ the first instance. Where 

thie Jbitf «loes not expcessly bear value in the hands of 

tfie drawee, a presumption seems to be. received by 

^ur practice that he. ia not the drawl's debtor, and 

socensequendyaa acdon iof^j recourse is competent to 

Mm against the drawer Coiiirepaymeot.;^ where it does 

.."*.•"•. .i- .... -KiS ... . "bear 



" ^ Stair; Ur I. %. li. f 7.-^1*0111. n. 161. 977 

.. ^ Erflc. b. 5. t. 2. ^. JQ. — Pqtb* n. 86, 87. 

\ 4 1 7 12, Wilfon a. MicKenzie, D. Forbes, p. 512. 

^ 171 1, Cunamgham a. Agnew, Did; v. i. p. 99. — 
Wilfon a. £j[acKenzi^ ib'uL 
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bear value in Ms hands, die presuiliption tfaenM4urii|. 
itig can only be remoyed by Ae* writ or oath of tho 
drawer. ' Where a biU is accepted and, paid for br 
upon accouitt of a tUrd ji^sim^TU) ;[ction of^reoouirse 
lies against the drawer at the instanod of him who 

« 

mad^ the payment $ asj by accepting, the biS^ HbioU 
lowed thie faith and credit, not of the draVer^ but of 
the person ftfr or upon whose aceotmt 'it iras drfcwiu ' 
Fi$w persons drawn dp6n, who ztk Hoi in tfaeposses^ 
si6n of the drawer^s f linds^ venture to accept lasid pay 
•g bill till they have suffered . it . to be j^rote^Q against 
thfemielveii for non-acc^aac^^'aft^r which they: may 
safely slcce|>t ind pay lupKi' protest for thf honour of 
the driwer ; v^ich preserves their right of tedbur^ 
free from challenge^ . 

Payment supra protest^ . may be made not oiiiy by 
the perkons mentioned id the bill, but by aiiy btfaier 
perbon^ in hcoioor of the drawer or the indorsers. ' ife 
who p^jB a bill <^ ekchaikg^ :fupra |iroteir> acts for the 
benefit of all concerned, and therefore, has not only 
^n attion against the persoii for whose hotiour hb 
f>aid^ but is entitled, y//r^ ^itigulan, toap action against 

all 



' .I 'l l ■ ■ " . !■ l i ' ■■ w'^r 



' i793> W^ace <r. Bame, Fdic. Col. No. 79. p. 174. 
— Chitty,- p. 2o^.»^See alfo Arthurs. Oldcorn^ '7I7» 
Bruce, No. 51^ p^ 69. - 

* Ppth, n. f05.-^Beawe8, o^ 124« 



^)tk^ "filler ^rl8(e«'Wkd are liid)l«$^itSii: pevson. » 
Alitk'ikh\Hhks 4>«to 46o«pt«(t mifipi^, dte accepter 
^ikiot paly in honour ^« aiti iii!dok«^y because he is aU 
i^itB^^onnd t6 Mirh j'1^ut-1f he Aal acc«(ptfd without 
Ai(/ing effects <rf^tk[^!d#aMhlrjW|it4 ksands; he may suf* 
l)H^ ihe %ill^b Be^^ofefeted^ and tKtfn pay st^a pro* 
iesi,^ 90 is to- Mc^sii^|il^:¥M(nifse against the draw^* 
eily Nope^son^diuJd'fly in honour 4>f another, be- 
fore the bill has been protested for non-payment} 
in which j^roteet^er ina-eeparsite Instrun^ent, must 
ibe expressed for whose bonoul: h^ has paid, afidthe 
nature and quality' of the'paymeiiS) otherwise Tecour^ 
wrill belost againsjl him for whom paymenf was made** 
i(f however, an «fet€^pter x»pw protec^t, for the honour 
ojf the drawer et indbrser,^ receives his sipprobatioa 
fof the ac£!«ptance, he may freely pay the bill with- 
out a protest for ^oti^paynt^t.^^^ He who pays a 
Mtt /2^r4r protl^st^: is houud :to give- th^ lame timely 
fiotifi^ation of the 'dis»oneur toth^* otti^ partieS) as 
jthe holder is* in Other cases 5 ' fois were not the same 
"* . K 4 strictness 

^ -Say. torn. "2* cfc 5; -^ ia."^Puili'. ttr TyT.^^ficawey, 
Xkf 48, 54,— r^ar. 12,8. 

♦ Bieawes, n- 5^.— ChJtty, idj. — SaV. torn. 2. cb. 9. 
6 IL,— Poth; a.* 1 1 4^, 

^^ ,1 Beaw8, n.,5g.-T:JMar. 128,— 1703, Carftairs'A Pa- 
tpo,.Palrymple,. ^''.^, p. ^k— poth. 0. J14. cMra.. , 

^ Beawes, n. 48.— Chitty, 164. 

' ^743» Ochterlony ^. Hunter, Dift. v. 3. p. 89. 
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stri'ctiiesi id negotittion ob^eived^ l^e, {Henm^for^ 
whose honour he paid would be in a w0rie situation 
than if he had not at allinterferedi:* If, as.alreadf. 
obsenredy payment be made fox the honoi^r oC the- 
drawer, the person paying hfs relief .gainst him, but 
not againat the indorser^ %, if for the honour of an in<« 
dorser, he has relief not only against that indorser, but 
against all' the previous indorsers, but mot against sujlh 
sequent onesi^^ 

When paymMt of a bill is mside^ the doqument is 
usually delivered up to the debtor* ot to the person 
by whom it has been paid ^ and: as long as it remains 
in the creditor's custody, k is presumed unpaid. A 
bill with a receipt of the contents written and sub* 
scribed by the creditor, and found luaiong his papers 
after his deaths will not exoner the debtor-i because, 
in law, the receipt is presuqied to hs(ve been written 
with the expectation of payment^ sp^ numer^nd^ peeuy 
nUi and, not boii^g delivered, the presumption is d^t 
it was not paidt * Payment, however, may, in cer* 

tain 



• Poth, n, 1 14«— Sav. torn, 2, ch. 9. — Max. 3, 

* Beawes, n. 57.-^Sav. ihid^ — Kyd, p. 155. 

' 1709, Cochrane a. Pringle, Dift. v. a. p«'a^.*-« 
If the bill is prefcribed, the exiftence of the debt can only 
be proved, in the ufual manner, by the writ or oath pf tKi 
debtor. 
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tein ca^S) be presumed from circumstances^ duuigh 
the InU be unretnred. 

' Fraser granted a promissbxy liete to Boog, who 
liy^d fiye years and ten months after its date in I780»* 
without hating, made any claim upon it Action^ 
kowevei^i M^as. raised by Russell and other trustees of 
the heir of Boog, The. defender stated a variety of 
circumstances, from whidi it appeared that the ddst 
was already paid $ and the Court found>. the)re waa 
sufficient presumptive evidence that th^ note had been 
paid or accounted for by the defender to Bopg. ^ 

Prior to the introduction of the statute of limita* 
^osky payment of an old bill bearing to be for rent of 
land, was presumed, from three consecutive discharges 
of rent in a posterior tack having been granted, the 
Jast of whiok di^harged all precedings* * When a 
bill accepted by two persons is retired- with a blank 
indorsatipi|> smd is afterwards found in the custody of 
one of them, the pres\lmption is, that both have con*« 
tributed equally to the payments ^ 

It may be here proper to observe, that when pay* 
ment of a debt not truly due, is made by a person, ei* 
tber through mistake or ignorance, he is entitled to aii 

- . . - -- . action 



■' L 



• 1788, Ruffel, &c. a. Frafer, Fac. Colk No. 21. p. 36. 
5 1744, Karnes j. Anderfon, Did. ▼• 4. p. 120. 

* 1728, Campbell a. Cockburn, Dia. v, 2. p. 152, 
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actioi^ against the T^eeJVer for repaym^.;"A&(l atf 
the right to this action is founded on equltf, redriKSg 
IS competent) whether thdf payment aros« frcttna mis- 
like in poilit of f2k^, or iti tM law with regard to it. ^ 
ThuSi a cautioii«Jr in a fc<m<H having paidthe deht, and 
itext day discovered that he had become free by the 
lapse of the seven years to which caulionat^ obligok 
iidm are Unuted by d^e act 1695, c, 5« |^ h^'wks f6un4 
Mthled to r^petittoh {tepayment) fitoni the creditor ;^ 
^tld In a judicial ranking and sale, a.ci*Mitbr who had 
obtained a total preference, was fbuhd HaWe tOT^pe4 
tidon, upon its being afterwards diiicovjered-that, as to 
ajc^rtain part of the debtor^^ }andu, iSl^^cUrity wai 
mtli ' Upon liht same principle^ If a |>ers^n under i 
misapprebepsion of facts, or <^ the }aw arising out of 
^em, has x>^ ^ bill which ht wa^ widtdrno obliga*- 
lion to pay^ as, for instance, wbert the party- 10 
whom he paid had been guilty of neglect Jn^ negotia^ 
tion, which, had the bill not been'paid,* might him 
been a good ground of 'refusing payment j. he wH! be 
entitled to recover the suin ^ paid upon an action of 
€9ndictio indebifu < ' • 

* CHAP. 



^*» 



•* Et&. b. 3. t. 3. J 54. 

^ 1778, Camck s. Carfe, Fac* Coll. No. 41. p. 70, 
^ .179^ Keith <7. Grant, &c. /^t^/. No. i. p, X. 
. • f79a, Batcliia.//. Qrr, Dift, v. ^ p. 87, : 
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to bd ^ut iJiM tii^' faati^^f 2^ kc^siry^^publlc a^ jj^ro>- 
4^6tM^ idi intihfiitk)W(6f:'the ^iskbtio^ |iiFen t& the 
^«w)S)r'A<^<t faidoi^^ %fticWsdeUf«s the ^dkler's tigk 
^ !recimi%^ againt^t ttiifii^" The j[)¥o^6Bt fa A fbtmal 
^cep 6f ^ffiii^hd^ ifdhieh ci^met h& tdis^eh^d With* c^ 
^^ want of it supplied by witnesses or oath of party^ 
or .any o th e r act, ' It ascart ^ in s that n o impr o pf>r de^ 
lay took place in negptiat^g tl^e b^l ^ d^at itym duly 

.. •-. . ■ •:;•..;.• •' pre- 

' Stair, b. i. tit. 1 1. § 7.'-^Sav. lorn, t; tiv, 3. clu & 
«^£dit de Commerce, tit. $* ^. io« ' --^ ' 
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presented by the holder y that acceptance^ or payment, 
was refused ; and that the holder reserves his right of 
operating relief against the other parties concerned. 
Protesting is not necessary to entitle the creditor to 
an action upon an accepted bill- agiunst the accepter, 
ISIS the accepter has nothing to do with the negotiation 
of a bill, and action is always competent against him, 
whether it be protested pr not ^ ' but without that 
formality, the bolder cannot hate the benefit of sum*, 
mary diligence^ 

Protests vary in their form in different countries, 
but they should always be oopformable to the custom 
of the country Ixrhere they are made, and executed ac- 
cording to the laws and usages there practis^. ^ 
In this country, a protest, in order to its being re- ^ 
ceived inefidence^mu^t be.vnntten on paper stymped 
with a proper staipp^ ^ amQUMof which at present 
is three shiUingSji by the. f4k. GeoU III., c. 98. § 9. « . 

In every protest, the bi)l>;.^ aU the. in4<H:^ements, 
if there be any, mu^t b^ trs^n^cribed v^M^»f»,. and 
prefixed to the instrum^tj, 9ui<} . tH^. . rea#on$ specific 
why rt*e; bill was ^shRD(>med o|p protested;/ AU 

. . . w^**W 



4 
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» MoUoy» b; a. c. lO' J ly^ 31. 
' Poth. n. 155. — Boucher, n. 1463, 
^ For the forms of Protests, and of the Acceplaacey^tf 
proteft, fee Appendix Na 3. 

^ Aft 1681.— Ord de Com. tit. 5. art. 9. . 
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bills otight to be protested (br nQn*^|)ayment on the 
last day of grace, if they, are not duly paid. A hiU 
cannot be protested against thei accepter an the ^day of 
^payment ('^ but the protest- mu^ be^ taken within the 
three days of ^ce } '. and where a biB was protested 
on thevday^fier the last day: of grace, recourse was 
.tefused^ though no damage could be said to have.arih 
sen by delaying the protest. • . ; Whei; the, la^ day of 
grace happeils to: be Sun4)ay, the. bill mu;t b^ protests 
ed on the d;|y. preceding ; sund % bi|} protested on the 
dfiy-foIlowi9g was found not duly negotiated* ^ . 
Wh^ a bill pf exchange is, by contrary winds, or 

4 

any. Other accident, detained W lotig i3tn the way, thalt 
the time o^ paymeiit i& e«:pirtd>:the holder, ought, iai- 
«mediately on its arrival, to deinand payment from the 
:drawer, and, in the.case of refusal, protest it for non* 
acceptance. ', It appears, too, that a^ hiU'payable.at a 
day certain, jic^d not be protfE^sted till the last day of 
grace, wh^n ^ protest for non-payment naay at once 
be taken, without any previous protest for non-aocjeptr 

' ance 5 

^ 1788, Charles «; Skirving, ftc JX^ v. 3. p. 84.- 

' 1751, Cruickflumks n. Mitchell, ibU. p. 83* 

" • 1758, Tod a. MazweU, Fac. Coll. No. 133. p. 228. 
.•—1731, MacKenzie 0. Urquharty Did. v. u p. 100. 

^ 1786, Smith $c Payne a. Laitig Arthur Sc Co., Di£^. 
v. 3. p- 83. 

' Molloy, b. a. c. xo« $ 27. 
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isace^ ^ diottgi^ as :bcfiire;Qb9ei3¥qd/ a pM>t6$^.;for Jtad^ 
jMEceptande^ |i% jA^genecad, odvisal^^if aot heeci* 
BAVj,?' A:])roM[ta§amkliie;ij{|»#cr of'^UIItKitiao* 
xepted, for.ex(diaua^:ttf<4HcdlaQgeyjctMC^ dadaaga^u^ 
Siiterest,^ iras Kiniiid eq^btvaloif to a ffdbi9t;i&F jodt* 
<)ny ment } thqiigh. ||6. meiitifia ivmM. iittib» fa jllie : pro- 
4e9t; of noivaocefiitailae jor kioB^pojmn^it* ^> ftia tiot 
tiki(Iy> 4idw«i«^x^ ^it thfs i»4«14 ^ ^yatspifaetl jit die 
-jlrecent day, ^#(14911-3 Odiri^nce '^idl lli% iifn^t f idi^ 

Pro^ebs fof tiofi-aec^^iicf^ -tii^y be takea^by (iny 
^rsbn wbo haa- t}it 4iH. Itl liid tiand^ *tigaviist thel 
4r^)^, €khtP ait iA^ K]weHiiig fflaoej or, jf 4ie b« Aj^U^ 
-ai< the ivdu6e^i(4ie)^4ie>ks«««9idddf :lywt:: pvoteitB fixt 
^Gh^ynlent '^iust 4^ tsken by the person qntitied^tci 
t:«Cdi^ tke-mM^y, «r*bf iKcrnie^tfracEn ikilyaulfaoriaed 
hfi6nk, {eitherat thei'* pb^« .of p^ytnisnt/ if^my jihoe 
h&'^^4i6kA'^' o^j if he place jfe- specified^ ^tb^nki.tiid 
^rsonalpreaenOe bfiihe accepter j ^^ ii hi cannqt 
-bei 46«md, at^hb oniiiviFy ploce^ of i^ftidento. t -Audi the 
4Baftruraent of protest must be drawn up and extend-* 
ed under the hands of a notary - publ i c < -Jt4s'C«MleBH 
ar.j,^inid9in^(J^pgip?t)9li^ of igla»4'J>yiPJP''Wt^^ fof 

;■'■,..' .' . ./ ■ .^^.. ,i. .! • the 

^ 1749, •Jamiefon tk. ♦OilWpliei Riffcrtr/i^o. •23s^.p.-87- 
^ Oh. 4. p. 112. . ^ ^ •^' « . 

^ 16999 Yuille a. Richardfon, Fotintainh^, VoL J. 
p. 04* 
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tbe notaiy v» make a mimite on the bill* o£ the daf » 
moa^, aflid year, and to sobscribe btsnoitmls ; irbMl 
13 called MtMg. Bat notmg, as diatixigttiahed IrOiti 
a protest, is linknowxi in'hw, and is ^iierelj a prelimU 
aary step, fnont whieh the protest can be silerwards at 
aaj time extended. No noting tt ^re^n bills can 
take phce ; for the protest xnilet be instantly made outy 
and transmitted, trith notice', and a» evidence, of the 
dishonour ' 

liVliea the days of grace are expired, before dili" 
gence can be used ^inst the accepter, as where a 
bill is indorsed after the period of >payment, though 
the holder does not piotest it, her preserves, as before 
nodcqd, * lus n^ of recour&e^ if he presents the 
hill for payment, and gsres intinrntion, within a reason** 
able time, to the other .patties, of payment being re*' 
luipedir 

PromfsKny notes may be proCested, by the paye^ 
against die grantor > and inland biUs, paysible ito tbe 
drawer, may be protested, at his instance, against the 
accepter, at any time within six months after they are 
due, so as that summary diligence may proceed upon 
them, fiigainst these parties ; but where there are other 
parties, -recjmrse upoii them wiU he.Lost, unless ihe 
notes or ImIIs be regularly and duly protested in ^e 
manner above prescribed. 



* Ch. 5«.p. 134. ...... 



176 OP PUOTESTS. 

A protested bill, after registratloni cannot be tran^ ^ 
ferved by indorsement, but by assignation, lik^ other 
tights J for no decrees are transmissible.by indorsation ; 
and registration is^ in the judgment of the law, a de-* 
cree. ^ By the assignment, the whole privileges com- 
petent to the cedent or assignor, are vested in the as* - 
tignee, who is not subjected to any exceptions that 
might be pleaded .by the accepter against the original 
creditor in the bill. ' 

In protests of bills, it is not necessary, either that 
the witnesses, whose names are inserted in the instru-* 
ment, should be designed therein, or that they should 
subscribe as witnesses. Without these formalities, 
the protest, with the bill, is sufficiently probative, both 
against the drawer and drawee. • A bill, drawn on 
a house in London, was found duly protested, though 
the notary was not present. His clerk presented the 
bill for payment, and returned with the answer to his 
master, who extended the protest at home, and insert- 
ed the names of two witnesses, as if they were pre<^ 
sent ; this being according to the form and practice 
of London. ^ A bill may be protested for noa-ac- 

ceptance, 

■'■ " ' .1 I ■ ■ I ■ 11 ■■ ' i I' M ' i I ,1 ; ■■ ' ■ ■ i. y . < ■ 

f 

« Erik, b* J. t. 2. # 31. 

» Ihid. 

• Stair, b. i. t. ii. J 7. 

•"1764, Stevenfon^. Stewart & Lions Fac. Col. v. 3. 
p. 90. 
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ceptance^ notwithstanding an offer has been made of 
a partial^ qus^lifiedi or conditional acceptance, if the 
holder does not accede to that ofiisr ; ^ and, if he do not 
instantly agree to receive it, . thq drawee may retract. 
But if the holder acquiesces iti an acceptance for part 
of the sum, which possibly may be to the extent 
of the drawer's effects in the hands of the drawee, 
he ought to protest for non-acceptance, as to the resi- 
due ; and, on receiving the partial payment, when the 
bill falls due, protest for non-payment of that balance. * 
All bills that have been protested for non-acceptance^ 
ought also to be protested for non-payment, when 
they become due. ^ When a bill is drawn on a person 
who is either unknown or cannot be found, it may be 
protested at the market cross of the town in which he 
was described to reside ; and the protest should ex- 
press, that strict search had been made for him. ♦ ' A 
bill being drawn, 'which bore to be payable at no cer- 
tain place, and protested at the head burgh of the 
shire where the accepter had his residence, the protest 
was found good. * If the holder be at a loss to know 

L which 



■*r- 



* Stair, ut supra* 

* MoUoy, b. i. e: i6. ^ 21. \ . , . •■ - 

ft • • • - 

' Poth. n. 133. Sav. torn. 2^ ch* 14. max. i. Bou* 
cher, n. 1502. 

* Mar. p. 133. Scarlet, c. li. r. ij. Forbes, p. 120. 

1745, Creditors of Glendinning a. Montgomeryr 
Kilker. (Arreftment) N^ i6. p. 41. 



tjrliich of ttiTd persons of the sahie ttamfe a liil! h <llra'<01i' 
tipofr, atid both reftrse accqpcanee, he ougte to protect 
rt against both. * When he Ott inborn a i^Sl Is dnti^, 
ttpon At aecotmt of some ^a!rt!etilar person, fbr whom 
lie does not wish to pay it, has funds of the draHiret in 
his hands, he oaght to aHow iVto be protested against 
himself, atid dien pay supra protest for the honour of 
the drawer or in Jorser. '^ The reason of which seems 
to be, that the drawer or indorser may thereby be in* 
fbrtned of the drawee^s sentiments with regard to the 
person for, or upon the account of whom, the bill is 
drawn, and that he paid merely for the honour of the 
drawer or indorser* 

Where the original bill is lost, and another cannot 
be had of the drawer, a protest may be made from a 
copy, especially when the refusal of paymait is not 
for want of the original, but fof some oAer cause. * 
If no copy has been kept, a protest must, at any rate, 
be taken, in which must be expressed the cause of the 
bill not being prefixed. • 

Besidesr 



^*«ta«bw<ii 



^ Scarlet, c# ii« r. 14. 

* Sav. torn. 2. ch, 9. § 12. Scarlet, ch. 36. n 19-r 
Mar. 125^. Beawes^ n. S21. 

^ Kyd^ P- ^ 59» 

• Pofht n, 145'. Boucher, n* I4?2. A bill being 
loff, ar decree for payment waff given on the fimple repre- 
fetitatloii of th6 proteft,- and the bill declared null*— > 
n. Z4B3» 



B^^ficles the |)#6test fot nori'^cce^t^ti ini non- 
^%yrtitnti th^e is, id Eifghnd, and $ome other coun- 
ifies, d protest tor better secudty, which i& usual when 
a metchahti who has accei)teci a bill, become^ insolv- 
tof^ or is publicly reported to hive failed j dr when 
the holder has good reason to believe it Will not be 
paid ; in such cases, he may demand better security $ 
and, oh that being refused, cause a protest to be taken 
to that purpose ; which protest ftiust, a^ in other cases^ 
be notified by next post, wheret>y the drawer will be 
obliged to furnish further security, or make immediate 
payment, ^ being i>ound to the nolder in the same 
manner as if a protect had been taken for lion-accept- 
ance; In Scotland there is no instance of the protest 
for better security. Wheil a bijl is protested for non- 
acceptance, the holder may instantly chai^ge the drawer 
and indorsers for payment, contrary to the custom of. 
inost other places, where no demand is competent a- 
gainst these parties, till the bill becomes due; * But 
after a bill has be^n accepted^ summary diligence caii 

L 9 only 



i*^ 



^ Molioyi b* 2* c; lo^ $ 32; Chittf, p* 128; Man 
116. 

* !ii England, if icceptance b)K reflifed, and th<! bill rettirhed, an 
«i£Hon may be imnlediitely coaimeiKcd againft the drawkr, thodgh xh(i 
regular time of payment, according to thie tenor of the bill, be not ar- 
t-iTcd. kyd, p. lit. An aAion lies by the ihdoriee again (l the in- 
dorfer, apon a bill of exchange, immediately on the non-acceptance of 
the drawee, though the time fpr which the bill was dra^i^n be not eUpAd . 
Mannings p. f^. 
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only proceed in the case of non-payment. TThe hold^ 
er must therefore wait the term of payn^ent, and 
protest for non^yment and recourse, before he can 
make any demand upon the drawer and indorsers. If^ 
however, the debtor in a bill be notoriously v^j^^nx 
ad ifupiam, the holder has the ordinary remedy of an 
arrestment in security, which may be issued at his in- 
stance, and application, by any judge having a compe- 
petent jurisdiction, upon production of the document 
of debt; and by this means he may attach the property 
and eiFects of the debtor in the hands of any third 
party, till sufficient caution.be found for payment of 
the sum for which the arrestment has been laid. 



CHAP. 
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CHAP. VIIL 



OF THE NEGOTIATION OF BILLS. 



JLhe doctrine of negotiation is unquestionably the 
most important in the whole law of bills of exchange^ 
and has given rise to the greatest number of disputes. 
Though the subject^ therefore, has been necessarily 
^oiticipated, in many points, in the four immediately 
preceding chapters, it requires, for a fuller discussion, 
to be treated of under a separate head. 

The negotiation of a bill consists, either in acts 
that are voluntary on the part of the holder, such as 
indorsing it away, and uplifting the value, or in those 
ibat are necessary. In the latter sense, negotiation 
implies a right in the drawer .or indorser^ to require 
^at the bill be duly presented for acceptance or pay- 
ment j that if payment. or acceptance be refused, it 



J 



be duly protested y and that notification of the dlshcH 
nour ^hall be duly made to the parties concerned, on 
whom recourse may afterwards be claimed. By tfai9 
right, consequently, a correlative duty is imppse4 
on the holder, to present aa4 p90|«tt ^ bill, and to 
give the requisite notification to the drawer or in- 
dorsers. 

That the holder pf a bill, y^hg has been guilty of 
any neglect, and has not used exact diligence, should 
lose his recourse against the drawer, if the drawee 
should afterwards bepome insolvent, is a rule founded 
on the mos^ eq^it^blQ pfificiyli^. For» a« the drawer 
transfers, by the draft, the whole right he had to der 
mand payment himself from the drawee, to the person 
to whom it is ix^dfi p^yAble ^-rrt-if if allow the drawee 
to fail, when he might, by diie negotiation, fiave rem 
povered payment* it is but reasonable that 1)/^ ehouM 
suffer fpr his negligence, and not th^ drawer, v^ho^k 
h^nds were bound up by ^ dr^f(* ^ But even when 
the drawee continues solvent, the hw is th^ eame | 
for, in that case, die hoI^M' pan 8u0br nothing by 
losing his recourse against the drawer, as he may re? 
poyer the sum from the proper debtor ^ and, there-* 
fore, is not to be indi)}ged in an iii^eeessary actipi| 

of 



' Erflc. b. 3« t. 2. § 34»-^i7i9» Flower «• Pringle^ 
Did. v. I. p. loi. — 1737, Adama.Dicky Home, N^54: 
P; 95<— 1758, Tod a. Maxwell, DiSt* v. 3. p. 84. 
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f)f r^ef ^giiiosit tb« drapery whicl^ he is h^Id to har^ 
re)i(Hii9i;f4> by ndjgl^ixig tiie due jiegotiation of the 



a 



It has been shown,. «a whajb has been said aibovit 
tb^ Sdcoeptftn^e ^ and p^jra^e^t^ of bills, that the holder 
is tabe^ bomid» in tbe event of non-4K^eptance or 
i^mrpajrsie^tA to notify ^ ^^^^ to the drawer and 
iiidorieiv. It wq^M be difficult t/o fix any particular 
period within which this notification should be made, 
as it must depend so m\ich on die local situation of 
die parties, and other circumstances. In France,' in* 
timatioii of the dishonour of bills must be given with- 
in fpuzteen days^ to parties who reside in the kingdom 
within ten league of the place } and, beyond that; 
4^tance> a day l<^efNis allowed for every five leagues. 
To parties residing in England, Holland, or the Nether- 
lands> notification must be made within two months i 
in Italy, Germany, and Switzerland, within three 
months ; in Spain, within four months ; and, in Por- 
tugal, Sweden, and Denmark, within six months* 
In terms of this regulation, where there are several 
indorsers to the bill, who perhaps reside in different 

L 4 kingdoms, 

* Erfk* f^i/.— 1746, Littlejohn a. AUan, Falconer, 
V, I. N** 147* p. 1 8 J. 

^ Ch. 4. p. no. 

* Ch. d. p. 151. — Ch. 7. p. 171. 
' Ordon. de Com. t« 5* art* 13^^ 
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kingdoms^ the holder must intimate to the last in- 
dorser, within the limited time^ according to the dis-r 
tance; — he to the next indorser ;-^-and he, again, to 
the drawer in the same manner. ^ 

In England,^ and in this counbry, « the rule with 
regard to inland bills is, that notice miist be given 
within fourteen days after the protest is taken $ and 
as to foreign bills, the established practice and law in 
both countries is, that notice shall be given without 
any undue delay. What may be accounted an undue 
delay, must be, in a considerable degree, in arbitrh 
judidsy and determined from the circumstances of the 
case. But, in general, it may be laid down, that if 
the delay has been occasioned by the neglect or Omis- 
sion of the holder, or, what cdtaes to the same thing, 
if it might have been prevented by the exertion of 
ordinary activity and despatch, recourse will be lost. 
Thus, if one post be lost in protesting the bill, and 
notifying the dishonour, ^ or, if notification is not 
given till the fifth day after the protest, when it might 
have been sent immediately, or at least within a shorter 

time. 



^ Sav. torn. I. liv. 3. ch. 6.— Poth. n. 153. 

^ 9. & 10. William III. — 3. &. 4. Ann. 

^12. Geo. III. c. 72. 5 41. made perpetual by 13. 
Geo. III. c. 18. j $$. 

9 1743, Ramfay tf • Hog, Di6l. v. 3. p. 83. 
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timei the holder forfeits his right of relief. ' Bat if 
the delay has been caused by any unforeseen accident, 
or fortuitous occurrence, the porteurvnli not 'be de- 
prived of the usual remedy, if he has notified as soon 
as it was in his power to do so. For instance, 'if the 
failure to intimate arose from the holder's being igno- 
rant of the indorser's place of residence, recourse will 
still be competent, if it be shown that immediate in- 
quiry was made after him, and notification given as 
soon as his place of residence was discovered, 

Bushby of Ardwell, in Scotland, when in London^ 
^t his name as indorser to a bill accepted by Graham, 
md delivered to Hodgson & Donaldson, payable in 
London two months after date. This bill, when it 
became due, was regularly protested against the ac- 
cepter for non-payment ; but Ae indorser having left 
London, and the holders being unacquainted with his 
place of residence in Scotland, no intimation of the 
dishonour was sent to him for twenty-one days there- 
after. In a process, at the suit of the holders, for re- 
course against the indorser, who objected the want of 
due negotiation, the Lord Ordinary repelled the de- 
fence, in respect it was admitted that the defender 
left London, the then place of his residence, before 
the bill became due, and left no notice where he 

might 



' 1774, Reynolds j. Syme, &c. Fac. CoU, N^ 105. 
P; 280; 
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inigkt be found, or wixfte to. Aod this judgmrat 
was affinxied by the CoQft> and by tie House of 
Lords, upon an appeal. * 

Ker granted a promissory note for 217/. 1 Is. to 
Harper, or order, payable in London three naontfai 
after date. This note Harper indorsed to Carrick of 
Glasgow, who indorsed it to Walker, one of the 
agents or riders of Johnston in Manchester. By 
Walker it was indorsed to Johnston his employer^ 
from whom it cane, by another indorsation, into the 
hands of Jones & Co. of London. On the last day 
of grace it was protested for non-payment by Joneft. 
& Co«, and, .within three days after, the dishonour 
was intimated to Johnston at Manchester* Walker, 
Johnston's rider, being at this time from home, Joho« 
stiNi, owing to his ignorance of the address of Car« 
rick, the preceding indorser, did not gire any inti- 
mation till the fourteenth day after the date of the 
protest 'y and the latter immediately gave notice to 
Harper, to whom the note had been originally grant* 
ed. The contents of the note having been paid by 
Johnston to Jones & Co., and by Carrick to Johnston, 
a question arose, whether Harper was obliged to re^ 
lieve Carrick of the loss ; which was tried in the 

suspension 

' 17829 Hodgfon & Doiialdfon a» Bufhby, Fac. CoD. 
N** 56. p. 88. — 12. May 1783, Journals of the Hpufe of 
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«|]^p^«ioipL of a (qlirge giv^n *q Haq>er« The liords 
^ fi9Wi4 the letter^ (orderly proceeded ; ' di^eby sus* 
t^imng Otrick'9 diiim ag^nst Harper for the amount 
of id^ ngte.-i^The j^idg^ent of the Court proc9ede4 
0n thi9 p!ouftd> th^, in $i quf atlon between two ii>- 
dfiriersi it wa$ s^ffic^ent} for iai^hpfising a claim of 
fiecofiraej Aat, in intimating the dishonour, no im* 
proper negligence could be sdleged* ^ 

Jn conformity with the principle of these decisions^ 
il wa9 foundi thgt a del^y of twenty-^ne days in the 
notification of the dishonour of a promissory note^ 
created kj the miscarriage of a letter containing the 
notification^ did not bar the holder's right of re^ 
course* ^ 

It may be here proper to observe, that bills drawn 
in Scotlandy and payable in England, are accounted 
foreign bills ; and the same strictness of negotiation 
is required with reg^d to them as in other foreign 
bills. ^ 

Timely 



^ 1790^ Canick a. Harper, Fac. Coll. N^ 132. p. 259. 

* 1799^ Henderfon af Duthie, ibid. N® 104. p. 241. 

> I$03, Fer^uilbn & Co. a. Belfh, ihid. No. III. p. 944.— A 
bill taken payable in England {or the price of goods furniflied in Scotr 
land, renders the debt Engllfli: 179a, Watfon a. Renton, Fac. Q>]L 
}Up. X97. p. 409.->And where a bill is drawn in a foreign (hte on a 
perfon in Scotland, it creates, though not accepted, a debt which is 
^c}4 to bf Scotch. 

Campbelly 
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Timely notification of dishonour ought to be made 
to every indorser, whether prior or posterior, upon 
whom recourse is to be claimed. In inland 1^$, this 
notification should be made to the. last indorser, with- 
in the legal period of fourteen days, and to a prior 
indorser, within the same period, ^ or at least with- 
out any undue delay ; as means are thereby afforded 
the latter, of operating his relief, which delay may 
often frustrate : and without such intimation, a prior 
indorser is naturally put off his guard against an un- 
foreseen claim, that might perhaps be allowed to lye 

dormant 



Campbell, a Scotfman, who was fettled as a merchant at New- 
York, became indebted to Armour in the courie of trade. Towards 
payment of a part of the debt, Campbell drew a bill on his father at, 
Greenock, payable to Armour, which, however, was not accepted. 

Soon afterwards Campbell became bankrupt ; and, by the laW of 
that State, obtained a (latutory difcharge (imilar to that refulting 
fjrom the certificate of conformity in England. 

On his returning to Scotland, perfbnal diligence was raifed again{( 
him upon the bill, which he brought under fufpenfioo, on the ground 
of the claim being extinguiOied by the aft of the iex Let above men- 
tioned. The Court foundi that, in the circumdances of the caft, the. 
Aattttory difcharge obtained in the State of New-York, cannot bar the 
diarger from recovering payment of the Turns due to him in this 
country by the ordinary diligence of the law of Scotland.— 1793^ 
Campbell a. Armour, Fac. Coll. No. 198, p. 417. 

<J By 5 41* of 1% Geo. III. c. 7a. it is provided, in general terms, 
that notice of the dilhonour of inland bills and nptes, ihall be given 
to the drawers and indorfers of the bills, and indorfers of the notes, 
within 14 days after the proteQ ; from which it may be inferred, that 
the notification mud be given within tliat period to al> indorfers, prio/ 
as well as poflcrior, if recourft is meant to be claimed againfc thq 
formtfr. 
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dormant for years* before an action was raised on it i 
•which aggravates the harflship of being capriciously 
subjected to such a demand. Besides, if intimation 
Dtras only necessary to be made to the last indorser, 
within the fourteen days, it woujd be in the power of 
the person in whose hands the bill was first disho- 
noured, by withholding the intimation till the four- 
teenth day, to throw the loss on any of the indorsers 
he chose to single out. It has accordingly been de- 
cided, that notification to the last indorser, is not suf- 
ficient, per //, to preserve recourse against the prior 
indorsers. 

W. Dell granted to J. Bell, his promissory note for 
560/., which the latter ixulorsed to Grant, by whom 
^t was indorsed to Elliot. Elliot not having recovered 
from W. Bell the grantor, intimated the dishonour to 
Grant the last indorser, but made no intimation to 
J. Bell the prior indorser, against whom, however, he 
raised an action of recourse. On considering the de- 
bate, the Lords found, as above, that notification to 
the last indorser is not sufficient, per se, to preserve 
recourse against the prior indorsers ; — and remitted 
to the liOrd Ordinary to hear parties further on the 
particular circumstances of the notification to Bell, 
or other specialties alleged for Elliot the pursuer. A 
proof of the circumstances relative to the notification 
-was allowed by the Lord Ordinary ; upon advising 
which his Lordship found, that the pursuer had fail- 
ed 
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ed to prove such notification of the dishonottt of riid 
bill in question^ or sttch other spetialtiei as could 
subject the defendet in an action of recourse: to 
which interlocutor^ the Coutt adhered^ ^ 

When the claim of recourse is made on the fir^t 
indorser^ he caimot object that the holder onfht to 
have notified the dishonour to the posterior indorsers ; 
seeing that, if he satisfies the claim, no further def- 
mand can possibly come against them. To preserve 
recourse against him, therefore, it is not neceissary tO 
notify the dishonoui^ to these indorsers.' Should the 
holder, in this case, fail to recover from the first in* 
dorser, he ought in strictness to resort to the iildor* 
8er who is next ultimately liable, by #hkh nieans 
the rights and remedies of the posterior indorsets 
trould be less affected. But it would appear, from 
the English decisions, that as all th^ parties on 
the bill are equally liable to the holder, he is en* 
titled, in the event of not obtaining payment from 
the drawer, to recur to the last indorser, and to 
demand payment from him.' tt is questionable, 
whether this inversion of the usual order would be 

admitted 

^1781, Elliot a. Bell.— Fac. Col. No. 36. p. 65.-^ 
Mor. Di6t. Syn. p. 189. 

^ I799» Heuderfon a. Dutbic-^No. 104* p« i4l<* 
Fac. Col. 

' Kyd« p. 112. 



admitted in this coutntry, unless due notification had 
been given to the whole indorsers. No doubts all the 
{ifafties on the bill are liable for the contents to the 
Kold^; ^nd he has a right to insist for payment a- 
galn^t any one of them* But these parties^ have also 
a light to insist on the bill being negociated according 
to the ordinary and established rules. If the holder^ 
therefore^ <ihus^s to claim his recourse directly from 
the d^^wer^ and to pass by all the other indorserSj 
without informing them of the dishonour, it is doubt- 
ful HoW far they ought to be responsible^ in case pay- 
Hi^nt has not been obtained from the draw^. Some 
of the intermediate indorsers may have become bank- 
rupt in the mean time ; and if a last indorser were 
obliged to retire the bill after a considerable lapse of 
time spent in seeking payment from the drawer^ he 
might be deprived of his remedy, against the very 
person t6 whom he gave value for the bill, and upon 
whose credit he was induced to receive it ; which 
would, in effect, be defeating the very end and pur- 
pose of strict negociation, which is established mere- 
ly to obviate and prevent the occurrence of such 
losses. 

Though the period for notification between indor-j 
Sers themselves, is not yet fixed by any precise rule, 
it is sufficiently ascertained, that it behoves to be as 
speedy as possible, and such as is not protracted by 

2 any 
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any undue delay j which will appes^r from, the follow* 
ing case. 

Wright and Bcavi$ of Bristol, granted a promiS' 
sory note . to Batchin and Birkmyre of Paisley, for 
167/., payable at the house of Sir James Sanderson^ 
and Co. London; Batchin and Birkmyre indorsed 
this note to Messrs Orrs of Paisley, who again indors- 
ed it to Cleuch of Manchester. From him it passed^ 
by indorsation, through many hands, till it was pre-r 
sented by Ralph of Moorfields, at Sir James Sander- 
son's house, and protested for non-payment on the 
11th of June. Batchin and Birkmyre received no 
notice of the dishonour, till the 30th June, when 
they were informed by a clerk of Messrs Orrs, that 
it had returned dishonoured, and that they would be 
called upon for payment. Batchin and Birkmyre 
asked for the bill immediately, but it was not deliver- 
ed to them till next day, when, being ignorant at 
that time of there being any undue delay on the part 
of Messrs Orrs, they paid to the latter its contents^ 
and sending the note off for Bristol, received for an- 
swer, that Wright and Beavis had stopped payments 
Batchin and Birkmyre, on inquiry, having ascertain- 
ed that the note had been returned to Messrs Orrs 
on the 27th June, and that there had been a delay of 
between three and four days, till the 3pth, in intimat- 
ing to them the dishonour, brought, on that score, an 

action 
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K^n of repayment) against Messrs Orrs, for the 
Value of this note. The defenders admitted^ (What it 
the rieceived doctrine}) that the notification of disho- 
nour betwixt indorser and indoraer, ought to be with<^ 

• 

in a space of time as short as possible^ and not pro* 
tracted by any undue delay';. and they urged in ex<* 
Cttse for their delay, that Mr Orr being at his coun^ 
try hduse^ twenty miles from town-, his clerk oh re^ 
ceiving the letter which contained die bill on the 
£7th, sent it on the 26th) unopened) to his master in 
the country) who the next day returned it by pOst to 
Paisley, "Whence it became impossible to present it 
till die day fbUowihg, viz. SOth June^-^It was argued 
en the ether hand, that this delay was unwarrantable } 
the dishonour ought to have been intimated oti thd 
27 th ; atid if a merchatit chuses to leave his banking 
house and go to the country, he ought to commit his 
business to a responsible person, empowerjsd to open 
his letters, and transmit such as require despatch. 
On. the part of Messrs. Orrs, it was attempted to 
be shown, that no injury had in fact arisen from .the 
delay, as the bill, though it had been notified on the 
!27th as dishonilure4> .^oviid ntit have atrlved at Bris- 
tol before Wright and iBeayis had committed, an act 
of bankruptcy. The Court thought it iinnecesstary 
to investigate that circumstance. It was enough, that 
ta undue delay of three days was deafly akehaihed i 

M , . land,. 
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tnd, on that medium, tkej decerned for repetition im 
gainst Messrs Orrs. ' 

Where the bolder has failed in proper negotiation 
in general, the drawer is not obliged to show that da* 
mage was sustained, or that the accepter had become 
msohrent in the interim. * The holder is in all cases 
bound to strict diligence, and the least failure diiows 
the ha2ard npoQ him. It is sufficient, sn a defence 
against recourse, for the drawer to saj he might /»jv. 
lihfy have teconered from the accepter. ^ But though 
tegular nottficatioa be rigidly required where the 
drawer has funda in the hands of the drawee^ bc« 
Cause the former cannot otherwise take die steps 
wluch may be requisite for securing his property^ yet 
if it be shown or admitted, that the drawee had no 
effects, strict negociation on the part of the holder is 
dispensed wi&, in bo far as the drawer is concamed, 
in as mttoh as he can sustain no losa on that account. * 

TTie 



Jtaa*i 



* 1792, Batchin & Bifkmyre a. Orrs. — ^Did. t. 3. 
f. 87. 

* 1737, Adam a» Dick^ C. Home, No. 54* p. 95:. 
' 1729, Flower a» Pringle, Di& ▼« i. p« iox« 

* I7|i, Mackenzie a» Urquhatt, Did. v. i. p. ioo« 
•*-i8o5. Hill a. Menzies Sc Aadeiibn's truftees, Fac. Col* 
No. an. p. 471. — Foth. o. 156* 

If a merchant in Paris, fays Savary, indor&s and tranfmits a bflt 
l» hoi conrefpoQfSent ia hjom^ with liillniAioni to reoeiyc and apply 

tfat 
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a 

The necessity ckf du/$ negotia'don I9 also superseded^ 
where the ri^ of receurset a^iong the {latties is pre« 
terved fay toiy oitW means. Thva^, regular neg ocia« 
tion is not tie^^sary aiaong c^^autioners in a debt 
ecrnstituted by fam> the recourse beii|g established a^* 
gainst each otber by the bond <tf caution* ^ Where 
iadorsersy howeter^ are interesfiedj it is no excuse 
£» dh» £iilure in puijbetiial niHification to say^ that 
die bill was in diiie tiftittf prpti»etedj and Properly ne» 
gocbted in either re9p0ct6| or that the drawee bad no 
effects d the drawer in Ina h^nds- ^ N^lect of due 
negotiation^ infers tfie .loss of recourse by the indor« 
see against die inAwivrs, even though the accepter 

M 2 be 

tfie proceedi u ^fr ftdvict. Mid the bUl is protdUd fbr noo*payiiieiit< 
St U not tudtxiagy for the correi^ndent to notify tbf diflioooiir to 
tl^iinerchant at PaiiSi oor can he ciaite recoorie npoo hiB< For 
(he mediant at Lyotrs hiring giTcn no Yaloc for the bill* he is not 
tfar proper creditor, and has nothing to do bat to return the bill and 
protcft to his employer, that he may take the proper fi^s of nego- 
ctstfotti smd'uperate I'ecouHe ^n thofe from w h ot he derived thfi hilL. 
Bttt if the merchant at Psg^is was debtor to the one at Lyons, or if 
he had remitted the bill to retire another «^iieh lie had pittiodly 
drawn on faim# in that csfethe covrelpoiidfiiit, in grder to pafofe )m 
right >f reconriey k taken bomid to nfe exaA diligonee ia makifig no^ 
tification, as, by his accepting the prior bill, he had become i creditof 
of the Pariiian merchant, and- debtor tp the perlgii in whoie fa-* 
voifr'the prior bill was drawn^^Tom. t« fiv^ 3. ch. 6* 

/ iBq3« Jarron a* Smith, kc. Fac^ Col. No. 112. 
p. 246. 

^ 1761; Fairholms a* Sunkfire office^ Fac«Col. No. 41* 
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be bankrupt) ^ and ^edier the drawer had fundsr ht 
his hands, or not. ' For though it be a good reply 
to a drawer objecting undue negotiation, that he had 
no cffiects in the person's hands on whom he drewy 
yet it is no good repfy to an indotset, who is not sup^ 
posed to have anj effects in the hands of the drawee^ 
*Iliere is cohse^ently a material aUd obvious distinct 
tion between the drawet and indotsers of an accommtM 
dation bUI. The former receiving &e money, has no 
Hght to rehef from any one y but if an indbrser shalt 
paiy, be has ^ right to operate telief against bodithe 
drawer and. previous indorsers. This interest is ^ 
criterion by whkb to judge whether strict negotiai' 
tion is necessary or not. Therefore, where bills are 
merdy granted for the accommodation of the drawert^ 
he is not entitled to plead the want of regular neg0» 
tiation. ' Btit in so far as onerous and hna JUe 
holders are concerned, accommodation bills do not dif* 

fer 
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' 1748, Langley «• Hog, D. Falconer, v. i. No. 160. 
p. 352«*-i8o5, Feigufon.3c Co. a. BelAi, Fac. CoL 
No. HI. p. 244.— Manning, p. 42.-*<-Both. n. i47»—- * 
Boucher, n. 1482. ' 

« 1755, Hartitf. Glasford, Di6^. v. 3. p, 84.— I77J# 

Fialafon a. Ewing, ibid. 

• * , *. » 

' 1787, MacAdamff.MacWilliam, Fac. CeLNo. 334. 
ft- J'** 
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ler. ill . the . rules o£^ negotiation from other bills.' 
^il}sj'too> indorsed in sepurity, require to be duly ne^ 
£o<Giat^;'* and- the holder of a bill granted as a col- 
lateral security^ i$ liable^ lij^e o^er holderS| to strict 
negotiation, f • 

^.^ PreceptSj or drafts^ drawn on factors or agents, in 
security or. satisfaction of deb^s, must be duly nego- 
tiatedj to . preserve repour^e against the grantors. ♦ 
In cases where the ordinary rules of negotiation can- 
not be obsenredi 3nd (consequently wher^ they cannot 
_apply^-r-as, where a bill is indorsed away a^fer th^ 
term of payment is past, and is prptested against the 
accepter for non-payment, and the indprser for re- 
course,— -the lajtter will be found liable in recourse to 
the holder.^ But though bills, indorsed after the 
term of payment^ do not ad^nit of the same $tri(;:t ne- 
gotiation as other bills, yet it is incumbent on the 
holder to notify the refusal to the indorsers within a 
reasonable time. ^ Where, however, all the debtors 

M 3 in 

' 1791, Orr a* TurobuU, Sell|on papers. — Mor. Dift. 

p. 1617. 

* 1762, Murray a, Groflet, Dift. v. 3. p. 89. 

^ I794» Reid a. Coats, ibi</. 

^ Earl of Leyen j. Earl of Glencairn, D. Forbes, 

P- 555* 

^ 1777, Cooper a, Clark, Dift. v. 3. p. 8c. 

^ 1749, Forbes a. Young, ibid, p- 9'* 
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in a bill become banfarupty and claims are entered OB 
their estates before the term of payment, negotiatiofli 
as it can senre no end, is unnecessary ; and the waut 
uf it cannot be objected by Ae creditors* • 

The notification of dishonour should be spedfici 
and ought to give the particulars of the bill | such as, 
die sum, date, parties' names, and period of payment 
so as to make it impossible to mistake what bill is 
meant ^ afid should also express when the protest 
was taken, and the holder's intention of claiming r^ 
lief : for, unless the dishonour be notified in a maov 
ner so distinct as to leave no room for uncertainty, 
recourse will be lost. ^ 

W^ MacLean of Inverness, drew upon his son 
J. MacLean of Londoni on the 19th November, for 
150/., payable twenty days after date, to Hogg in 
Edinburgh, for value in account with him, as per ad- 
vice. This bill was sold, blank indorsed, to T. ft A, 
Fairholms of Edinburgh, who transmitted it to John* 
ston of London, whose name came to be filled up in 
itie blank indorsation j and was accepted by J. Mac-i 
Juean the drawee. The bill falling due on the Sth 
February, was protested on the 11th for non-pay- 
ment^ and an action of recourse brought against Hogg 

the 



' ^ ■— 



« 1 79a, Cfeditors of MacAlpine //. Parfons, i3///, p, 88, 
i«->i794, Harrifons tf, Chippendale, ibicf. p. 89, 
I S^yary, torn, I. liv. 3^ cb, 6, 
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the payer auad mdoner, who {deaded that the disho- 
nour of the bUI had not been duly notified. To 
which it was answered for the pursuer^ that it had 
been duly notified to the defender by a letter from 
die accepter himself^ acquainting Hogg of his having 
been obliged to redraw on him for payment of it, and 
by the said draft bdlng sent down to J. & A. Faiiw 
holms, factors for the holders, and presented to him 
for acceptance. But as this letter from the accepter 
did not particularly bear, that the redraft he had given 
to Johnston the holder was on acount of the bill, but 
onhy stated, in general, tbst in order to retire a biU 
<tf h!s hi Johnston's hands of 150/., he had, of that 
date, drawn on him for that sum, it was not sustain- 
M as UuQcient notice. The Lords found, that liotifi.* 
•catiph of the dishonour of a bill must be distinct and 
positive, especially when it is given to an indorser^ 
as the only purpose of notificatibn to him is, that he 
Siay thereby be entitled to operate his . relief against 
l&e drawer $ and that no other is suifficient than what 
may put him in safety to sue and attach th@ effects of 
the drawer for his relief, ^ 

It appears, hdwever^ that private knowledge of 
the. dishonour is tantamount to a notification* 

M ♦ An 



«■ 



. ^ i747> Johnftoa a, Hogg, Kilker. (B, of Exch,) 
N'' 4it p. 78» 
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An action of recourse was brought against the in« 
dorser of a bill, of the dishonour, whereof no regular 
intimation had been given ; yet, from private know^ 
ledge, the indorser could not be ignorant of the di&f 
honour. The Lord Ordinary fouxid hini liable ; which 
the Court confirmedj^ and found expenses due. It 
was observed on the Bench, that when an indorsed 
hears nothing of a bill for some time after the te^ml 
of payment, he is entitled to presume it is p^ : 
hence, in general, without inti^^tidn, an indoijsar 
cannot be made liable. But in the present case, the 
parties saw each other every day, and the whole cifY 
cumstances of the case came to h6 equivalent to fe* 
gular intimation. The indorser knew, from cirpum^ 
stances, that the bill was dishonoured. In particullr^ 
he was present when the accepter mad^ a partial pay^ 
ment. * 

Evidence of notification to the drawer was like* 

wise inferred, from an acknowledgement of his own 

.in a posterior deed ; wherein, among other sums, Ke 

debited himself with that in the bill, to the holder, at 

the time. 

Martin, on the 20th December 1764, drew a bill 
on Kellar, payable to the drawer four months after 
date. It was indorsed for value to Johnston, and by 
him to Nisbet, in whose hands it remained tt}l it bo*. 

camo 



tkV ^79^f Irilnt a. Caddel, Mor. Did* p. 1617. 
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oune due» 30th aad.SSd April X765. Kdlar^ tho 
accepter, having become baokmpt about the middb 
of February preceding, absconded; and Coulter haT« 
ix^ come to l^ve right: to the. biU» as. creditor ol 
Niabet, brought an action o£ reCourte against Matrtin 
the} drawer,' bf whom it was objected that the bill was 
not duly n^otiated, in respect thei^ ^iras no proof of 
its dishonour being notified. To which it was an^ 
awered.by Coulter, that as Martin had* acknowledged 
himsel£ debtor tlo Nisbet the last indorser for the con# 
tents of the bill> die notification of die dishonour was 
thence to be presumed ; and diat the notoriety of tho 
accepter's bailkruptcy before the. bill b^ame due, was 
equivalent to an actual notification, and excluded the 
supposition of any dtimage to the drawer froni.the 
want of it« The Court went upon the particular cir^ 
ctunstances of the case, and found, |rom the drawer's 
having acknowledged, in a disposition by him to Nis^ 
bet and others as trustees for his creditors, that he 
was owing Nisbet the sum of 5l^i. 17s. 6d«, wfaidi 
included the sum in the bill in question, that .sufficient 
evidence was adduced of the dishonour having bee* 
properly intimated to him* * 

But an execution of homing, reduced from infor- 
mality, 

* 17759 Coulter J. MarUn, Fac* CoL No. 174* p* 9Q. 
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malitfy was not sustsmied as evidence of an inti«a* 
tkm of the dishonour of a bill. ^ 

The nsual way of notifying the dishonour of a billi 
IS by a card or letter sent by the holder, when the par« 
lies live near each other ; or transmitted by the post, 
when the parties live' at a distance. In the event of 
the notification being dliniedi it may be proved, in the 
former case, by the person by whom the letter was de» 
livered $ in die latter, by the person who put it into 
the post-office } ' or it may be proved by the hold^s 
letter*book. But where none of these modes of proof 
can be had, it would seem that die oath of die holder, 
or of the agent employed by him, will be received as 
sufficient evidence of indmation having been given* 

A bin drawn on a house in London, had been in« 
dorsed by W. and J. Douglas in Glasgow to Brown, 
agent in the same town for Douglas Heron & Co., 
when it was again indorsed to Sir George Colebrooke 
& Co. in liOndon. The bill being presented to the 
drawers, first for acceptance and then for payment, 
both were refused ^ upon which Colebrooke & Cob 
used diligence against W, and J. Douglas, who brought 
a suspension of it, on the ground that 4ue intimation 

of 

^ 1787, The Sdrling Banking Company a. Duncan, 
fon's seprefentativety Bell's Cas. p. 1 1 1 ••<— Seffion Papers 
in Signet Hall. 

' Chitty, p, aio. Kyd, p. ^75, 
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0f die dkbonottr bad not be^n made to them. Cole- 
bfooke & Co*9 the chmrgers, ca the coatvaryi affiim* 
edt that timely notice <tf bodi refusalg had been pren 
to die SttspeBdei • by Biowni their door neighbooi^ 
being .communicated to him by the cashier at £din« 
burgh> who had received it from London } in support 
1^ which. averment^ they produced the cashier'a let- 
ters to Brown^ with a notandum added to each of 
them in Brown's handwriting, bearing, that he had 
read or shown them to the suspenders. And they 
concluded, that this evidence ought to be held as suf- 
ficient I at least, that it might be rendered complete by 
the oath of Brown. The Court was of opinion, that the 
alleged mode of intimating the dishonour was suffi- 
ciently formal } and that, if the evidence arising from 
the markings, affixed by Brown to the cashier's letters, 
were corroborated by Brown's oath, this would be sa* 
tisfactory evidence of such intimation. And he having 
given his oath, W. and J. Douglas were found liable/* 
. The oath of a partner, in corroboration of a pri« 
vate marking of his own, will also be received as suf- 
ficient evidence of due notification. ' 

When notification is made, it is not necessary for 
the holder of the dishonoured bill, in pursuing re- 

course^ 

' 1780, Colebrooke 8c Co. a. Douglas, Fac. CoH 
No. ii8. p. 217. 

^ 1781, Douglas Heron & Co. a. Alexander, ibU^ 
No. 3f. p. 59. 
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cowrsei to return the bill and protest to the drawer^ 
unless he pay the amount. These are the holder's 
documents of debt» which he cannot ssS^lj, and is not 
ijound to part with, until actual payment is received.^ 



«n 



^ 1 7;6t Hawkins & Co. j. Cochran, Sel. Dec. No. 1 50: 
p. 186.— 1760, Coutts Sc Go. a. Nifl>et, Fac^ Coll. N6« 
a6a. p^ 488% 
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CHAP. IX. 



OF THB FRIVILB6BS OF BILtS. 



JBesidbs the privileges o^ bills tbat we have already 
It^ occasion to iiieiitioti» tbese documents are peculi* 
arly privileged in other respectSf of which it is ez« 
tremely necessary that some notice should be taken. 

It. has been shown) ' that bills are complete in 
themselvesj without witnesses^ or any of the statutory 
formalities essential to the constitution and validity of 
other writs* They prove their own dates, whether 
they be holograph of the drawer or not ; whereas ho* 
logrzfk deeds of any other description, do not prove 
their dates, unless attested by witnesses. But though 
this rule> with regard to the date of bills^ be neces- 
sary 

f Ch. 3« p. 85. 



sary for the security of merchants in their transactions 
with proper bills of exchange^ it seems doubtful how 
far, in questions with heirs or creditors, it ought to 
extend to these instruments, when employed merely 
to constitute, and as vouchers of, debl,' such as bills 
payable to the drawer, and promissory notes. For by 
antedating notes and bills of this description, the most 
easy and dangerous JXibdei^lof. tfeoting the rights of 
heirs, and defrauding creditors, might be introduced^ 
Heirs, for instance, might be cut off from the plea of 
deathbed ; inhibiting creditors from the benefit of 
their legal diligence ; and husbands: sued for the per* 
sonal obligations of the wifo, might be deprived of the 
defence that such obligations had been granted subse« 
qucnt to marriage. • 

For these reasons, apparently, it hsit been dedi&if 
that a bill granted' on deathbed dofes not provie Iff 
onerous cause ; ^ and that it is competent to prove by 
witnesses, against an onerous iiidorsee, d»t a bilt was 
granted on deathbed as a legacy, was not delSvered^ 
and was not signed by the drawer during die grantor^e 
life.-* 

Am 



* Erik, b. 3. t« 2. $ 22. 

'^ '734» Chriftifons a. Ker, Did. v. 2^ p. 255. 

♦ 1757, Farquhar a» Shaw, Kam. S. Dec* No* 137* 
p. 193.— See aifo Dutican a. His Mqefty's Advocate^ 
1754, Fac. Coll. No. .iQ3» p. 152^ 
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As the acceptances of billsj payable at a certain 
period after date to die drawer^ ate seldom dated, 
questions have arisen whether or not the acceptance 
is in all cases to be presumed of the date of tiie bin. 
In a cause that was determined in 170i2, the G)urt re- 
fused to sustain this presumption, unless it was sup- 
ported by proof. ^ But, in a subsequent case, it was 
found, that an accepted bill proved its own date 
against the accepter's heirs ; * and from this authority, 
as well as from the analogy of indorsations, it may be 
considered as a rule, that an acceptance of an inland- 
bill, payable to Ae drawer, if not dated, will be con- 
sidered of the date of the bill ; and, where it is dated, 
will be held as of that date till die contrary be prov- 
ed.^ 

What remains to be observed, concerning the pri- 
vileges of bills, may be conveniently comprised and 
discussed under the four following heads. 1st, Whe« 
ther bills require intimation $ 2dfy, How far bills are 
subject to compensaticm ; S^%, How far bills are ar- 
restable ; and, Uhfy, For what period bills retain their 
extraordinary privileges. 

I. 

* Man a. Wales, Dift. v. i. p. 90. 
^ 1725, Kennedy <?• Arbuthnot, Edgar, p. 185. 
^ 1 794, Thiflle Bank a. Leny— Sec alfo Norris a. Heirs 
of Sir Mttk Wood, Dia. y. 4. p. x6S. 



it08 QF THE PRXTXLBGES OF BILL9; 

t* Whither biUs require intimation*, By the la^i^ 
of Scotland^ the possessor of any right may, in gebe-^ 
Taly assign or dispose of it at his pleasure. By such 
assignation, the subject assigned is faUy vested in the 
assignee \ and, in personal rights, this transference is 
completed by delivery of the right assigned, together 
with the deed conveying it. But as debtors are not 
prespmed to know that their debt has been made over 
to a third party, and therefore cannot, by the convey-^ 
ance, be put in mala ^Je to pay to the original creditor, 
it is necessary that the assignation be intimated or no* 
rified to the debtor, to let him know that he must 
make payment, not to the first creditor, but to the 
assignee who has now come in his place. In the as- 
signation of common debts, this intimation is an es- 
sential requisite, not only for interpelling the debtor 
from paying to the original creditor, but for completa^ 
ing the conveyance. Hence, though an assignation 
not intimated be valid against the grantor, who can<^ 
not quarrel his own deed, yet if, before intimation of 
a first assignment, the assignor shall grtot. a second 
one of the same subject to a different assignee, the se«- 
cond assignment, if first intimated, is preferable to 
the first- 
Bills, according to our two highest legal authori« 

» « • ■ ■ 

ties,* 



•^' 



* Stair, b. i. t. lu § 7. »nd b. 3. C I. f iZi'^Erlk* 
b* J. t. 5* S 6* 
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iieS} requiie ao intimatioii) but effect a complete trana* 
finrence of die right vttfaovt this ottierwise necessary 
formality. It is certainly true^ that the indorsement 
of an accepted bill of exchange is a complete assigna- 
tion nl the right to its contents in fatbur of the in- 
dorsee ( aniy from liie pitTileges of billsi this assigna- 
tion does not stand in need of being intimated to the 
accepter. But the doctrine of Ho intimation being 
necessary^ in any conveyance by bill| Seemi to be ra- 
ther ^tteStioiiiAle. The act of drawing a bill in fa*- 
Tour of * payee^ is an assignment to hxm of the funds 
which the (bmrer may harve in the hands of the per- 
son drawn vpoiw Btxt this assignmeilt is tidt oom^ 
pleated, so as to secvre the payee^ timil the bUi is pre« 
sented to Ae cbawee lor acceptance^ tai* intimatioa 
thereby gjvte to him t3iat the dim#er» by the drafi^ 
hm ttansferved the debt so the hoUer } ibr^ until su$& 
imfttiation be nrnfey he cannot besupfoted So koow 
of Aie debs btiofg assigned ; andt tbfiveforej may el* 
ther pay to a person holding a subsequent drafts ^ 
to satodisr creditor «f :die dilaver triio siay ha^e ae«» 
tafihed this aHMnrfC in Itis httids. 

Sum ditew a MUi daMA ftOth July 179 1^ dn Ddf^. 
^el, fuyaUeto JCeeii>f Heaiiidwoofd^ ot order, betwitt 
loxd Martinmas then next, whidi was presented and 
protested ior non^accppfanrp.6th May 1732> 

Burn drew another hill, dated fith August 1731, 
upon Dalziel, payable to Parkhill, or order, ^in6t 

' N Whitsunday 
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\ 

Whitsunday thereafter, which was indorsed by the 
payee to Chalmers, and protested for non-acceptance 
7th August 1731. 

Ker, the pursuer of an action, as representative of 
£er 6{ Houndwood, to whom the first bill wias pay- 
able, in a competition before the Sheriff, pleaded prer 
ference on the debt due by Dalziel> as having the first 
bill drawn upon him. The Sheriff: preferred Chal- 
mers, hokler of the second bill, as having the first 
protest for. non-acceptance ; which decision was. af- 
firmed by the Lord Ordinary in an advocation: ' 
- In this casie, it was urged for Chalmers, that the 
<lebtdue by Dalziel to Bum was not constituted by 
bill ; and no conveyance of a debt, not constituted by 
bill, can have th^ privUege of indorsation of a bill, so 
as to be effectual without indmation. : A bill not in- 
:dorsed, would not be preferable to an assignation in- 
timated before the bill was presented to the debtor, 
consequently would not be preferable to a bill, poste- 
YJor in datie^. £TSt intimated; It is of. no importance 
that Mr |£erVbilI was first payable $ for^ the second 
bill contained no information to acquaint the: persons 
4o whom it was directed diat any former bill had been 
airawn. . It was a. simple draft, to. pay a certain suna 
i . - '• at 



' i737> Ker a. Chalmers, Dift. v. i. p. 97.— ^Seffion 
•Papen. 
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at a certain day. It was presented, and intimated to 
the debtori before the priof failL The first intimation 
completed the conreyancei whatever was the term of 
payment ; nor can the time when the competition oc- 
curred make any difference^ 

The protesting of a bill for non-acceptance, is equi- 
valent to an ihtimated assignation 3 ' and even a ver- 
bal intimation of a draft is sufficient notice to the 
drawee. * 

One might apprehend that the indorsee of ail un- 
accepted bill could be in no bettet slituation than the 
indorser from whom he derives his right ; and that if 
to interpel the drawee from paying hpha fide to a pos- 
terior order, intimation be necessary, the necessity 
holds as much in regard to the ijidorsee, as to th^ ori- 
ginal payee, in whose place he stands.. This conclu- 
sion, however, though it seems suf&eiently tenabte on 
reasonable principles, does not appear to be supported 
by any authority. It has been found, that the indor- 
see of an unaccepted bill not intimated, was preferable 
to a posterior arrester who had attached the funds in 
the debtor's hands« ^ These is evidently, however, no- 

-. N 2 ground* 

* I734> Mitchell a. Mitchell, Did. voL 1. p^ 97,— 
1768, Gavin a. Kippen & Co^ Fac. ColL No. 79. p. 527. 
~1778, Spotifwood a. MacNeil, ihid. No* 18. p. 33. 

* 1724, Pairholm a. Cordon, Edgar, p. ac. 

^ 1698, Ewing tf. Geills, Fountainhall, v« 2. ^H- 
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ground of ^xpediencj for any distinction 'betwixt a 
a payee and an indorsed ; for dbough indorsaiiodb'are^ 
from motiyes of utility> more pririleged id stuhe in^ 
stances than bilb themselves^ yet^ if ifltimatidil \ke 
at all requisite to put the drawee in miatafiie to ^Hj ta 
a posterior order or arresteri tb^re la no reason why an 
indorsee should not he bound to t»Umate> as well as 
the person to whom the bill wis originally made |)^ 
able. At all events^ the consideration of th^ forego* 
ing cases mora strongly enforces what has.already b^en 
frequently incukated^ that as sdon as a bill dr draft ts 
received^ it should^ without likt sm^Uest delay) be 
presented by the holder for acceptance ; andi in ctse 
of refusal^ protested ; as> by this means> the hoUer 
l^ot only preserves^ his right of recourse against tlie 
drawer^ butj by the intimation gives by the j^^eat* 
Jtient and protesti effsctually precludes the diTawee 
ftom paying to another^ in case he has funds in his 
hands ; ahd a double security is thus affinrded to the 
bolder for his money. 

.'A bill>. protested for noib-acceptance, divests the 
drawer of the funds for which the bill was drawn> m 
favour of the payee^ so as to exclude other claimants. * 

But 



4 l^%J^^ SteWact A EUiot. £dfar» p, 3^-*FaUopie & Co. of 
Paris,, drew qpoa the bouie of Onignes'of Leghorn, on the 14th Meifi- 
dor oir ihe' year 5"(i. July 1796), a bill of exchange, at fight, to 
5)00 piaftret, paysble to tfat order of Francis Derink. On the x8th 

of 



But dds dpotrine is alio liable to exosptions ; for if tho 
drift he f (XT a greaiter 9Uio than i$ in the hands of the 
dX9(W^s wi ih^ holder does nQt, within a reasonable 
tit9|e» liQMt 1ms dema^ tp the sums acknowledged to 
be fiue hf thp fpm^^j thesis sums wiU not be attached 
•r twtki by the draf t» 

Hogg) in canaeqvence of an order from S. Fraseo 
^yir bills for 1$4A on J. Fra$^, who refused to 2lC' 
ceyl;, because the sums in his hands belonging to S. 
Fraser amotmted only to 55/. 7s. 2d, But he offered, 
fpr the accoxximpdation pf his correspondent, to ho* 
Hour a bill of exchange for 100/. ; which, however^ he 
was not required to do. Hogg took no further mea- 
eures for 13 months* . By this time, S. Fraser had be* 
came insolvent, after J. Fraser had interposed his 

N 8 credit 

of the fame month Fallope & Cow failed. On the ftSth, Neveu & 
COb of Genera attached in the hands of Guignes the whole Turns owing 
tothe hoaTe of Fallope & Co. The bill, of which Dcvink was the 
holder* was presented by him for a^ctptaoce| and on the anfwer mad^ 
by Guignes the drawee,' that his hapds were tied up by the attach- 
ment, it was protefted for non-acceptance. Nereu Sc Co. afterwards 
loofsd the arreftment, and obtained payment of the fvnds belonging 
to Fallope & Co. Derinl^ being himielf a debtor of the booie of He- 
▼en Sc Co. in an account-cnrrent with them, pailed to his credit the 
a8,ooo francs, the amount of the ^(500 piaftres for which the bill was 
drawn. Nevcu & Co. having refufcd to adiiiit this, the qocftion camr 
to be tried before the Tribunal of Commerce, of the department of the 
Seine, which decided, that NcTcn & Co. (faould allow Devink credit 
for the above fom, which had been carried, 'by the bill in his favour, 
drawn on the houie of Gnignes. And, upon an appeal, this judgment 
WU aSumed bj the Ttibuiul Sf y«n't-— Jnnrnal An Pylai-s £svclif r, 
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credit for him to a considerable amount An ac« 
tion was then brought by Hoggi in whichy in order 
to $ubject J. Fraser to the payment of 5£A 78* Sd^ 
it wa$ pleaded. That the drawing of a bill of itX" 
change, or, what is the same thing, die giving autho- 
rity to make such a draft, is equal to aq isreFOcable 
assignment of those eilects of ihp drawer which are 
at the time in the hands of the dra^^^ee. To wluch 
it was answered. That if die pursuer had, within t 
reasonable time, limited his demand to the sums ac- 
knowledged to be due by the drawee, his present 
claim might have been deemed a just one* But it 
would be att^ded with the fnost pernicious conse* 
quences, if, by such unfinished transactions as here oc- 
curred, any restraint should b^ introduced on the free- 
dom of commercial dealings. The Court sustained 
the defence, aiid found die pursuer liable in es- 
penses. ^ 

And wb^re the person drawi^ ijpo?) h^s npt money 
but effects of the drawer in his hands, these eflfectg 
jvill not be carried or attached by the draft in prefer- 
^nce to a posterior arrestiment of them« 

Fall & Co., merchants in Dunbar, had in their 
hands a pavpi^l pf dry ^sh ]>elQi)ging to Sinclair, ^hicb 
^hey had undertaken to transport to Barcelona on Sin-* 
clair's risk, a^d to accpt^nt to Ijim for the proceeds. 
{Sinclair drew a bill on Fall & Co., payable to Ewing, 

which 

" ' ?^' i'786, Fac. Coll, No. 296. p. 455. 
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which t}ie Falls having refused to accept, as they had 
no cash in their hands at the time, Ewing protested 
for non-acceptance. . 

About a month thereafter, and while the fish were 
still on hand, Stewart, a creditor of Sinclair's, arrested 
in the hands of Falls. 

In a competitfon that ensued between the holder of 
^ the bill and the arrester, the Lords having remitted 
to the Ordinary to take the opinion of merchants. 
Whether a bill protested for noc-acceptance against a 
person who has only efFects and not value in his 
hands, is, by the custom of merchants, equivalent to 
an intimated assignation to these effects, so as to pre- 
fer the holder of the bill to one who thereafter arrests 
before the effects be turned into money J The most 
noted merchants of Edinburgh made answer. That they 
always understood, that protesting a bill drawn upon a 
coitespondent, for answering which he had in his hands 
a cargo that may produce money, was sufficient to 
affect such goods, or the produce of them, when turn- 
ed into cash, without the form of an arrestment ; and 
that they had relied on bills so protested, as lequal to 
an assignation intimated. 

Notwithstanding this opinion, theXourt found, 
< That the protesting the bill against Fall & Co. for 
not-acceptance, when they had no money of the 
drawer's in their hands, did not affect the parcel of 
fish in question, then in their hands, so as to prefer 
fhe pot;^eur of that bill to a subsequent arrester : And 

N 4 therefore 



\ 



therefore preferred tlie arrestqr to flie turn tf €81, 
jbeing the indue of the ^shy now turned into monej^. ^ 

l^ord l^ilkerran, in reporting thi$ case^ makes the 
following o)>^ervatibn9« ^ The ground thf Lotda vent 
pn, MT^s, not whzt had be<»n chiefl^r atijued for Ae aiv 
rester> That a correspondent who has no cash hot only 
(effects in his hands^ i^ not bound to aoccqat a hill : 
for neither is l^e bound to aece|it eiren whore he ha| 
pz^ pf ti^e drawie^r's, ^nrhen tiie bill is. drawn for t 
ffreater si;m i yet, the draft aqd protest |<riil be an 
fefEsctual conveyance to the extent of the sum in hif 
hands* But ibt ground was this. That an asstgna* 
tiop to 9 sum of mohtj as due by a Aird party to tfat 
cedent, will in no case iafiply a conyeyai^ce to effect^ 
pf th^ cedent's that may happen to b« in hi$ hands | 
and th^ implied assignation by drawing a biQ, cannot 
have a strongef efl^ct than an assignation itself, to sp 
inucb money as di;e by the person on ^hom the bill 
ivas drawn would have had i-^^umJi^U w c^suJictPt &c« 

f It was at the same timi$ admitt^, that >iirhere, in 
f uch a C4se, the effects are, after protesting the bill, 
turned into money, aption ^ould lye to the l^older ol 
the bill, where np mid impediment had interyenod. 
Not that the dvawing of th§ bill implied an assignation 
to the effiects \ for sufh actipn would ly« to the bolder 
of the bill when the cprre^pondent on whom it was 
drawn came afterwards to haye the drawer's cash in 
his hands, though, at the time the bill was protested 
for pot*acceptance, he had neither cash nor effects of 

thq 
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^e dniWft^t I whSk yt t» lor oirtam, mdi inafjhx 
«miU not koport w ussigottion to immey that catw 
only intp the cofr^^dcmif • lisiidis after the pfofent 
for noi:«lkCcept9ince : &ut ra thb gcdund* diat Ae nun* 
itiH^f Of prd«r to pnyi !• 9\9po$t4to coatmise^ ant , 
will have effects bow tKKm tJbe correspondent comes t» 
he poM«|9ed of y»]iuo i ]mt stUl under diis ^ceptioa, 
^Bks% a mid impedimeot has intevreiied : And suiA 
the ayre^tment ^as considered to be in this case, as kr 
19 a habile diligence to affect the Bi)bject> and i», tot 
that rea^PUi preferable to the action. And therefore 
}t wa$9 tb^tj by the interlocutor here pronounced^ k 
vas only found, that the protesting of the hill did not 
effect the fi^h^ S9 0S fpprfffr the f oritur $p tfi^ /uhngwtii 
pmstminU * * 

It ha$ |>eex^ ^F^^y obseryed^ ^ that bilk or pior 

cqits 

« 7744* Stewart ^ Ewing Competing. Kilkerr. (Bill of £icb.) 
^o. la 75. This cafe dcierres the particular attei^iaR of tatsAsma^ 
at it ftems to clafl^ in fome refpc.£^$with iDcrcdBtile principles and pne* 
tice. The ^bferration of Lord Killierran is no doqbt jufl, that a« 
ffliflitt^ii to a fum of tnoaey doe by a third party to the aiSgner, 
do^ 9ot imply 9 cpnreyaoce to the a^gnor*s eS^ in hi« haodi ; 4^4 
^hat the implied ailignment by drawing a bill, canQot have a Arooifr 
fMtCi than an aiSgnation itfelf. Bat it certainly often happens, in the 
f xuberant confidence of commercial tranfa^^ions, that bills are drawn 
on the conlignee of a cargo, and taken in payments from the drawe|r 
by tndoriees* on the fiith and fuppofition, that the coniignment 
•will corer and fectire the debt; If the drafts, howe^r. ^nd tho Inti-' 
ttia^n of them, are not to be confidered as a fufiideut transference of 
the property to the holders, fo as to exclude pofterior chimants, k 
Qiight tend materially to diminifh the cpnfidenc^, and intentopt the 
(iefpatch of mercantile dealings. 

7 Ch. 3. p, 68. 

Sir # •*. ♦ • ' ■ 
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cepts for fungibles have not the privileges of bills of 
exchange ; and therefore, a precept drawn by one 
person in favour of another, ordering a third tr ac<^ 
count to him for 19p bolls of salt, and 51 stones of 
iron, was found to require intimation ^ and a posterior 
arrestment of the debt and effects was sustained. * 

Bank*-notes, or bank-bills, which law considers as 
cash, or ready money, are fully transferred by mere 
delivery, widiout any intimation. And even where 
one offers a proof that a particular note bad been his 
property, and was taken from him either by stealth or 
violence, though payment may be refused to him who 
was guilty of the theft or robbery, yet the note, the 
moment it is out 6f his hands, is no longer affected 
by the circumstance, or like other moveables sub<^ 
ject to a ret , vindication but must be paid to the 
holder \^ which arises both from the nature of bank- 
notes, and from ^e plain intention of the law autho- 
psing banks. ' 

If, then, the decision in the case of Eer <?, Chal- 
iners is to be received as authority, and there appears 
fio good cause why it should not, the following de- 
ductions may jbe drawn from the preceding paragraphs. 

1. That 

• 1706, Anderfon a. TurnbuU, D\6t. v. i. p. 96, 
^ 1749, Crawfurd a. The Royal Bank, iHJp.v. 3. p. 47, 
' Erflc. b, 3. t. S* § ^- 
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1. That a protest for non-acceptance is equivalent to- 
an intimated assignation^ so as to debar the drawee 
from paying to a subsequent order^ and to exclude the 
^aims of other parties v but where effectSy and not 
money, are in the hands of the drawee, an intimation 
by protest is not preferable to a posterior arrestment 
of the effects, fi. That, as in the case of common 
assignations, the first intimation of a bill or draft, is 
preferably to a p^rior bill last intimated. S. That a 
simple indorsation on a bill, makes a full conveyance 
without the necessity of intimation; though a bill not 
indorsed would not be preferable to an assignation inr 
timated before the bill was presented. 4. That a bill 
Ifirhen intimated digests the drawer of the money for 
yrhicfa the bill was drawn ; but if the holder does not 
within a reasonable time limit his demand io the 
amount acknowledge by the drawee, the sum iii his 
hands >vi^ not be attached. S. That bank-bills and 
m>tes are transferable by mere delivery, without intir 
{Ration. And, 6. That bills or precepts drawn for 
fungible^, ifi all cases require intimation, tQ e^cj^ide 
th^ diligence of other creditors. 

IL How Jar bilfs tnay he compensated^ Compenf 
sation is defined to be the contribution and con^ 
curjrence of debit and credit, between any two parties 
.who are reciprocally debitor and creditor to each othef 
at the same time, and each in his own rights in d^bts 

which 
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idiich are of the same species and quality, so M that 
the one may be set off against, or pleaded by way of 
exception to, payment of the pthen Bills are so far 
privileged, that in die hands of an onerous indorsee^ 
diey cannot be compensated by any debt owing to the 
accepter by the original creditor. * Whese only two 
parties are ccmcemedi howerer, all (Ejections are 
competent hiac inde by the one agsunst the odier, as 
in common contracts ; and the accepter of a bill, or 
grantor of a note, may set off any liquid and acknow- 
ledged debt owing to him by the drawer of the bill or 
payee of the note, in payment and extinction in full, 
or pro tanta, of the sum in the bill or note.^ But 
compensation of a bill cannot be pleaded upon an 
open account s^nst which the triennial prescription 
has run before the date of the bill. * And in the sus^ 
penuoa of a charge on a bond, where the suspender 
craved compensation of a sum due to him by the 
charger /^^ bill, the charger was allowed to plead re- 
compensation, because he was cautioner for the sus« 
pender in a bond for a greater sum, and therefore 

was 



• 1699^ Stewart a. Gordon, Dift. v. i. p. 98. — 1748,^ 
Tndliope a. Turnbull, Kilkerr. Nq. 61 • p. 8|. 

^ 1706, Plumber a. Houfton, DiA. v. i. p. 98.— 
1714, Arbuthnot a. Newgrange, ibid, 

f '773? Clark a. Buchanan^ ibid. v. 3* p. 150. 
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Wftl^ entitled t» reteotiofi of the sum ia the bill» titt 
ke was reltered of diat cautionarj obltgatioia. * 

JammAjy ifhAn bills had been allowed to lye over 
ior sbmc considerable timci without diligence having 
bc^n used^ compensation was received against them 
as commob debts:. ' But since the 12. of George III.| 
by which bills retain their extraordiHsiry privileges 
for. sis ydm^' it bts beea found that compensation is 
nM pleedsUe against die OAtfroas indorsee of a bill, 
Aough it may! have Iain over two years after its dtftey 
and eighteen ihbhihs afteir the time of paytttsnt, 
iiHUioat any demand being made, or ditigeace used* ^ 

Saidt notesjr payable to the bearer^ are obviously 
ekeinptf d from com];>en$ati0n ; and one who grants t 
dir^t on his baciker« j^ayable to the bearer or hia or* 
der, on demand^ is not ^uitled to plead coknpens^ 
don in a quesdon with an onerous holder of it». ttpibl 
a debt du^ to hhn by the person M» whom the draft 
was originaUy delivered. ^ Nor Can the aiJcepter ^ 
bills indorsed by the draw^, before &e tenik of t>a]r* 

meai^ 

. t , 1 II II I II 11 I M H i I • I I I 



' 4 74 If JjrvJDe o. Meaasie^ iiU» ▼• u p. i68. 

* i749>, Thomfoo a^ ColvU.-^ 17629 Smith a^ Deo* 
glaSy ibiJ. V. 3. p. 91. 

^ 1787, Robertfon a. MacClafliao, tao. Cell N^ 309* 
P-477- 

* 1777, Elliot a. Mackay, Dift. v. 3. p. gu 

* 1794. MacGilchrift n. Ardmr, Fac. Coll. N*'«f* 
p. 200. 
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Qient> to lus creditors' factor, upon a redeipt, hikritig 
that the vaiue> when paid, should be remitted to the^^ 
creditors on. account of the debt,' plead compensation 
on a relative bill, of the same date, granted to him- 
self, .partly as creditor. of the drawet in a balance due 
on former tirsinsactions, and pattly in consideration of 
his own acceptances. 

Crosbie, on 2d December 177S, granted two ac« 
ceptances to SheriflF for 150/. each,' the one payable 
at three, and tl» other at six months after date ; and 
Sheriff, on Jthe other hand, granted his acceptance to 
Crosbie for 700/. The two bills accepted :by Crosbie 
were, soon after, indorsed by Sheriff to Sir Wilfiam 
Forbes James Hunter & Co., who granted the fol- 
lowing receipt. < Received from Mr Alexander 
Sheriff his two :biUs on, and accepted by, Andrew 
Crosbie Esq., 150/. each, which> when -psud, we 
shall reinltithe Value to Herries & Co., on account 
(tf[ the debt owing them by Messrs Sheriff & Guth- 
rie. * 1 Sheriff failed in February thereafter ; audi 
upoirthe 1st March, a protest was taken against Sir 
William Fmb ey^8r-€o.T stating; in substance, that 
Crosbie baH only^ accepted these two bilk,* to > enable 
Sheriff to rais6 80(V. ty discounting them, to pay a 
bill wluch he owed to Mansfield Hunter & Co.^ fot 
ij^hich he and another gentleman were bound ; and 
being a creditor of Sheriff himself in 400/., had got 
a bill of the^same date with the two 150/. bills from 

Sheriff 
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SheriiF for 700/.^ as the amount of- these two bills 
and the debt of 400/.> being the balance due to 
Cfosbie on former transactions i and therefore^ that 
he was entitled to compensate the two 150/. bill8> 
With t]>e YQOA biU> as the two coeval bills had not 
b^en purchased in the way of commerce, but indors- 
ed in security of a prior debt. Crosbie, in order td 
take the opinion of the Court upon his plea of com- 
pensations presented a bill of suspension of the two 
bills acqepted by him. The Lords repelled the de- 
fence of jcpmpensation. ^ 

. In. the diversified transactions of merchants, many 
complicated questions have, occurred with regard to 
the claims of compensation and retention upon bills 
in bankruptcies.^ For information relative to these, a 
reference is ms^de to that part of the work which treats 
of cross ranking, under the title of, ' Bills in relation 
to banktuptcy. ' 

III. How far. bills are arrestable. Arrestment, 
as a diligence competent to a creditor, is the com* 
xnand of a judge, issued at the instance of the credi- 
tor, by which he, who is indebted in a sum of mo* 
ney, or other personal obligation to the arrester's 
debtpr, is proliibited from paying the debt, or per* 
forming the obligation, till the debt due to the ar- 
rester 

* 1775, Harris 5c Co. a. Crolbie, Fac. CdL M*i$2. 
P«44- 
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leitier be paid or secured. The person in wliose 
Ita&dft Ae dilig($nGe is used is called die arrestee* 

Billsy tccotdi&g to Erskine^ ire not arvestable i foi* 
beti^ cposidered as bags of iiioney> ^vbich pas^ from 
kaad to handj they caiaiot be aftcted bf any 4utdett 
in the person of the possessor^ ' It seems to bd a £»* 
ironrite phrase ^di our kiwyevs^ to comptfe bills to 
bafs of laottey ( but the similitude is rather mjudid^ 
OBS in Some ca$e8> and in none moce so thaa id' tht 
preset case. A bag of money bebnging to a debtor 
may evidently be arrested in Ae hands of ^ third 
party; but it is not so eettain that a bill eta ; which 
arises from a principle of dtsaimifitude^ ratfier than of 
similarity.. Bilts» as peculiar tnstntments of commercCf 
are fsuroursd in a way that bags of money certainly are 
sot. As a general nde, and wherever the pririleges 
of biBs are concerned^ the doctrine jaid down by Ers* 
Idne> that bills are not arrestahle» is sufficiently cor- 
rect ; butf like other general rule^, it appears to admit 
of eicc^^ns* tt is easy to figure a variety of cases 
wh^e a debt ct^nstituted by bill may be aiSkcted by 
arrestment* ' For instance, an agent in this country 
sells goods on commission for a house in England to 
die extent of 5000/.^ and takes biBs from the pur- 
chasers for the price, which he indorses to a third 
(oi his behoof, and afterwards fails or absconds. 

The 
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The English house uses arsdstskfents ia the hands of 
the grMMiitotts mjcoaee^ "irich thk fmw o( atlaclux^ 
the debt inhie cUsttdf. It wetfetd befeupd t^'si^y, thu 
this aicestment was 6f ik) irTol, UpMi the general bro* 
ctrd» tihat Ulld are not anreltafaltf» aftd that the sum lA 
the arrestee's hsnds ^ottld Mt be secured by^is cU^ 
genoe^ nierdly because the debt Was oonstituted by bill^ 
On the contrary, it may be ^restimed, that such aa 
arrestment would, upon equitable principles, be sus^ 
tained ae perfectly ralid i knd that the gratuitous in-^ 
dofste would be made liable ih breatch of arrestment 
if he afterwards indorsed away the bill^ 

The decisions ujton the point are by no m^aiis Unii 
form, and, indeed, ate rather at yarianqe with each 
other* In the case of Jamie^oil a. Leckie, ^ it Was de» 
dded, that bills depoMted, blank indorsed, cannot be 
arrested in the hands of the depositary. By a subset 
quent decision, it was found, that an arr^tment in, 
the hands of a trustee will carry the sum In a bill not. 
due, in preference to an arrestment in his hands aftet 
the bill was paid to him. . . 

O BiUt 
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* 1729, 'Diet. r. I. p« S^' Tn oppofition to this cafe, Mr Bell, in 
llii CoiDmentBriei, ▼. %. p. 3J|8 (note), aieotions that of Douglas He- 
roft ft Co. «. Maloolm, 9th March 178ft, which is not reported* 
Malcoln having in his pofleiCon bills to the amount of 40001.^ be* 
longing to Brown, an arreftment was uied in his haiuls. by Douglas 
Heron 8c Co. The arreftee having notwithCtanding deliTcred the bills 
to Brown, was found liable in bnea^ of arrtftmcnt. 
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Bills were^ dfawn by Gordon on certain ^rsons m> 
debted to him^ payable to Falconer^ which^by Fal> 
coner's oath» were ascertainied to be for the^dsaWer^sf: 
behoof. InneSy a creditor of GordcHii. arrested in Fal^^ 
cOner'frband&after the draiFt)but before Falconer had re* > 
covered payment from diedebtots. The question was, i£ 
these arrestments in Falconer's hands a£[ected.the sums- 
iii the bills ? The Lor^s ibund that the arrestments 
did affect the sums in the bills,*-^for diis reason^ that^ 
by the very drawing of the bills by Gordon upon his. 
debtor^ the right to she mphey waS' transferred t» 
Falconer, who diereby became liable to account; and». 
• for that reason, arrestment in Falconer's hands was 
not only thought habile, biit to be the proper method 
of affecting the money; though it was at the same> 
time obsetved, that had arrestments been used in the- 
hands' of the debtors, it might, fovare' crtdttorumi have 
been sustained, evidteftoi being given that Falconer 
was bilt an interposed person. * 

In a still later c^e,* an arrestment in the haiidsof 
a factor or agent, of bills blank indorsed* lodged withr 
Itimr,^ and hS&s drawn payabb to him, in order to re- 
ceive payment, was found inept (of no effect) ^^^ but 

arrestments 

4 Z740, Creditors of Gordon a. Innes, Kilkerr. (Arreftknent.]! 
No. S. p. 30.— -Falconer, in whole hands the arreftmctat was lakf^ 
was the origina) /<tjfM, and not an indorfee, as Mr B^ll, by miftake^ 
c^ him, p; 359; The principle, howerer, is the (ame. 

^ 1767, Thorold, 8cc. a. ^orreft & Sinclair, V>i&. r. 3. p. 4r.^Mbr. 
Dsc. p. 757r Thii €»&, as nported ia tbc l^acuky CoUti^tion, inake» 



Idtfresiments used after he had received payment, wem 
sustuned. * 

From what was stated in the cas6 of Creditors of 
Gordon a. Innes, it would appear, that whete the pe^ 
culiar privileges of bills are liot in question, an ar« 
restmeht in the accepter's hands would be good* This 
seems to be corroborated by a subsequent decision^ 
where, however, there were special circunistances. 
A debtor having employed to sell goods for him, ai per« 
son who took from the purchaser a bill for the amount 
payable to himself, an arrestment was laid in the hands 
of the holder of the bill, and afterwards an arrestment 
was used by another party in die hands of the pur-^ 
chaser who had accepted the bill. The last arrest- 
ment in the hands of the accepter was preferred. * 
But an arrestment of a bill before payment, and after 
acceptance, in the hands of a consignee, who had a 
right to ps^rt of the contents of the bill, was 6{ no 
effect 

. O 9 Macintosh 
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lio ibientioh of the decifion on the point relative to the arreftment oi 
^iiU The do£hine h tends to eOibUfli is, that the arrefters of debts 
in Sootlaii4*, doe to ao SngtiOi houft, are preferable to the aiSgnees 
tinder a tommifiion of bankruptcy in England ;— « doArine, the prin* 
Iriple of i^hich ^as afterwards entirely depart^ from, particubrly in 
the cafes, khone iu Parilk & Scbreiber, 6. Aognft 1776 ; and Rcid 
a» Struthers, I. juiy iio$i, The cafe of Scott a. Small, 1779, mention- 
ed in the Diaionary, ^oes not appfear to hare been colleQed. 

* 1768, FacCplL Pewtrsfs & Robcits a. ThoroU, &c. 
Fac. Coll. N* 72. p. 3i5» — Mor. Dec. p. 757. (note.) 

^ X752, Dunlop a. Jap, Fac. CoIL N^' 5. p. 7. 
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Macintosh of Antigua, r^nutted to Allans & Gowr 
of Glasgow, to whom he owed 38/. 12s., a biQ for 
200/. on Drummond & Co. of Londoa^ The biD 
was enclosed in a letter, which mentioned^ that h^ 
meant soon to draw on th^n in favour of his other 
creditors. The bill was received by Allans & Govr 
on 2. January, and was papble 10. March 1794. On 
the 25. February 1794'» after the bill had be^ accept- 
ed, an arrestment was used by Pitcaim tn the hands 
of Allans & Gow on a debt due by Macintosh, which 
was afterwards acquired by Haddow. Macintosh, on 
SO. January 1794, drew a bill on Allans & Gow, in 
favour of A. Campbell >& Co^ for S9/. 15s., payable 
80 days after sight. This bill was protested for non<* 
acceptance on 12. April, and for non-payment on 
15, May 1794, before which time the bill on Drum-^ 
mond & Co. was paid. On the 9. December 1794, 
Haddow executed a second arrestment in his own 
name. He afterwards insisted in a process of furth- 
coming, * which was conjoined with an action of 
multipkpoinding ^ at the instance of the arrestees, 

A. 

^ A proceis of fiirtbcoining is an a£Hoh at the infbnce of the ar- 
rcAer to make his arrcftment cftdual, by obtaining deiiTery, or pay- 
aaenty from the arre ftee, of the funds and tffdh attached iiv his hands. 

7 ^ piTocefs of multlplepoinding is an a£Hon raifed at the inftance. 
of a peribn, in whoft hands the fame funds have been attached by 
different parties, to have the refpedive rights of the claimants diicnP 
ftd, and a ianAion ghrcii to him to pty to whoerer is found to hsm 
the beft right. 
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A. Campbell & Co. objected to the validity of the 
original arrestment by Pkeaim, and maintained, that 
the draft in their £avtHir> with the protest taken on it, 
after AUans & Gow had received payment of the bill, 
must be considered as a completed assignation to the 
fund im mtdio to the extent of the debt : And as the 
bill was depodted with Allans & Gow, for the pur- 
pose of enabling Macintosh to draw on them in fa- 
vour of his other creditors, the bill granted to A. 
Campbell & Co., which was prior in date to the ar- 
restmcnty was to be considered as an assignation inti* 
mated before the former was executed. The Lont 
Ordinary found the arrestment at Pitcairn's instance, 
when the arrestee was only in possesion of the in- 
struction (voucher) of the debt, was inept ; and there* 
fore preferred Campbell & Co. upon the interest pro- 
duced by them. To iprKicb judgment the Court ad- 
hered. ' 

There is manifesdy, therefore, a considerable dis- 
crepancy in th^ decisions respecting the arrestment of 
bills. The unreported case of Douglas Heron & Co. a. 
Malcolm, militates against that of Jamieson a, Leckie ; 
and the deeiston- in ^ C re di tor s of Gordon a. Innes, 
is encountered by those in Thorpld & Co, a. Forrest 
& Sinclair, and Iladdow a^ Campbell & Co» From 
these last cases, it must be inferred, that arrestment 

O 3 of 

» 1796, Haddow a. Campbell & Co. Fac, Coll, N^ 6. 
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of a bill in the hands of a payee or third party, is hw 
effectual until the money be paid, and will not exclude 
ther claims and diligence of other creditors. At the 
(ame time, it m:^y be deduced from the other decKr 
sions, that, by the arrestment of a bill deposited witb 
a third party for behoof of the prc^rietor, a si^cient 
tuMus is imposed as to render it unsafe for the ar^s 
restee to part with it until the claims of the arrester 
|>e discussed. Were the author disposed to hazard 
an opinion pn the subject, he would be inclined td 
think \Kitb Mr Bell, that there is no obvious reason 
IKrhy a Inll may not be attached by an arrestment, so 
^ to secure a preference against all but enerwi tndorr 
sees. But it i$ well ascertained, that a bill due to dse 
debtor him^lf, can neither be effectually arrested in 
hb own hmds, nor in those of the accepter ^ and that 
indorsatipn wiU defeat die diligence. - . 

IV. ^ar what perkd iUls retain thew extraordin 
pary privileges. Before the year 1772, .it had not 
been a3pertain^d hpw long the privileges of bills. en<? 

dured| 

r ♦ i > -.■'.■.. . . ' .I >i'^t. J ' i>> ' i ti. ;L-. ' .t i •■ ' ' ' 
< In the cafe of Smith m, Homp, Ddrymple, Kp. 93,1 p. 130, it 
ivas ofie^ to be proved, that an arreftmeat in the hands of the paycfs 
ivas prior to the iodorftm^t hy him ; but this was lefaiedy and the 
Ipdorlatipn fuftained, in refpe^i it vas lyqt alleged that it way siatntr 
^ous, or tiiat the arreftnieot was kiyown to the indor(er.r—See Forbei 
ff. Innei, ^739, Home» No. Z13. p* i8a.— Logan a. MacCoall, Diet. 
7. 1, p. X05.— Neilibn a, Ruflell, Diet. vol. a. p. ai8.«»And Siii;* 
f^vf^^ I^oclihead, I7}8| Fac. Cell Np. S8. p. oo^. 
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^itredj 80 as to entitle the holder to an action upoa 
them s^ainst the debtor^ or what lapse of time or si* 
lence^ on the part of ^e holder, was to be construed 
into a loss of his right, sufiicient to debar him from 
pursuing. There was, accordingly, a variety of d^ 
cisionsonthe point* But to obviate the inconve- 
niences which had been found to resuk from the not 
limiting of bills and promissory notes to a moderate 
endurance, it was enacted by 12. George UI. q* 72^ 
that action and diligence on bills and notes should be 
circumscribed to six years after the terms at which 
such bills or notes became exigible. And bills now 
xetain their extraordinary privileges during jthat pe- 
riod. ' 



O 4 CHAP« 



* See 1766,. Wemyfi a. MacNaughton» Fac. Coll. Na 37. p. 6». 
.«— 1767, Maiwell «. Maxwell, UuL No. 5X. p. 9».— 1767, Golquhouii 
#. Duke of Argyk, iHd, No. 5J. p. 93,— ly^S, Ker a. Ker, iUd, 
Ka 77- P* 3»3« 

3 1787, RQba*t{bn a. MaeGlafhan, iDict* v. 3. p. 91^ 
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CHAP. X. 



OP THB ACTION AK9 DILIGENCE ON BILLS, 



Xhb general adoption of btlls^ in all mercantile ao^ 
tnoney transactions, has proceeded not onl j from their 
bemg susceptible of a rapid circulation hj means c( 
indorsementi and from their afibrding a greatet 
curity to th^ holder, by being exempte(^ froan the 
ceptions pleadable against other writs, but from their 
possessing, at the same time, all the privileges of bonds, 
in die ease and expedition with which the debt maf 
be recovered from the debtor, without the formalitf 
;md delay of an acdon at law* On coi^mon debts» 
itiligence against the person or estate of the debtpr 
can only proceed in consequence of the judgment of a 

^ourt. But in bonds, or other deeds for the payment 

of 
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of money, a clause is generally introdaced, by which 
die parties dispense with the necessity of an action, 
and consent that the deed shall be recorded in the 
bodes of a court having a competent jurisdiction, and 
that execution may pass summarily thereupon. In the 
event of the debtor refusing or delaying to pay, the 
possessor of the deed has only to give it in to the clerk 
of court, who enters it among the records, and de» 
livers an extract or authentic copy of it accompanied 
with a decree upon which the debtor may be sum- 
marily charged. No clause of registration could pos« 
Itibly enter into bills, being incompatible with their 
nature ; but the privilege of summary execution was 
conferred on them about the end of the seventeenth 
century, by act 1681, 20th Pari. Charles XL, which 
U as follows. < Our Sovereign Lord, considering 
how necessary it is for the flourishing of trade, that 
bills or letters of exchange be duly paid, mid have 
feady execution, conform to the custom of odier parts^ 
doth, therefore, with advice and consent of his estates 
of parliament, statute and ordain. That foreign bills 
of exchange from or to this realm, duly protested for 
not-acceptance or for not-payment, the said protest 
having the bill of exchange prefixed, is registrable 
within six months after the date of the said bill in case 
of non-acceptance, or after the falling due thereof ia 
case of non-payment, in the books of Council and 
Sessioni or other competent judicatures, at the inr* 

3t»nce 
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•tance of the person to whom the tame is made paf» 
abbi or his order, either against the drawer or in* 
dorser, in case of a protest for not-acceptance, or 
agaunst the acceptor, in case of a protest for not-pay* 
ment, to die efiect it may have the authority of the 
judges thereof' interposed thereto, that letters of honv- 
ing, upon a charge of six days, and other executorials 
necessary, may pass thereupon for die whole sums 
contained in die bill, as well exchange as principal, in 
Ibrm as efieirs ; sicklike, and in the same manner as 
upon registrate bonds or decrees of registration pro- 
ceeding upon consent of parties : Providing always, 
that, if the saids protests be net duly registrate within 
six months, in manner above provided, then, and in 
that case, the saids bills and protests are not to have 
summar execution, but only to be pursued by way of 
or^nary action as accords. And furthier, the sums 
in all bills of exchange beaf annual-rent, in case of 
not-acceptance and not-payment, from the day of their 
falling due, ^y and while the payment thereof. And 
furdier, notwidistanding of the foresaid siunmar exe« 
ctttion provided to follow upon bills of exchange for 
the sums therein contained, in manner above speci- 
fied, yet it is leasom to the party charger to pursue 
for the exchange if not contained in the saids bills, 
widi re-exchange, damage, interest, and all expenses, 
before the ordinary judge ; or, in case of suspension, 
tp eik ^ s;une to the ciiarge, at the discussing of the 

9^i 
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said suspension, to the effect that the same may be ]xm 
quidated, ami decree given therefore, either against 
the party principal, or against him andJus cautioners 
as accords. * 

This statute is made applicable to inland bills by 
act 1696. c. 56. which statutes, enacts and declares^ 
< That the same execution shall be competent and pro* 
ceed upon inland bills and precepts, as is provided to 
pass upon foreign bills of exchange by the twentieth 
parliament of King Charles the Second, holden in an* 
no 16S1, which act is heir^by extended to inland bills 
and precepts in all points, ' 

The protest of an accepted bill, therefore, may at 
once be recorded in the books of Council imd Ses<* 
sion, or in those of any other court within the juris-* 
diction of which the debtor lives, and a decree is im<* 
mediately issued, upon which a charge of payment of 
six days is given, at the expiry of which, if pay« 
ment be not made,, diligence may proceed on the same 
warrant to secure his property or person. In the 
case of non-acceptance, execution may pass at the 
suit of the hdder, against the drawer or indorsers. ' 
This summary recourse against the drawer and in* 
dorsers, even before the term of payment, if the 
drawee refuses to accept, seems to have been given, 

because 

' 179^> Cowan a. Key. DI£t. v. 3. p. 84, 
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because the creditor in a bill frequently consents to a 
distant term of payment, in consideration of the ad- 
ditional seem ity he is to acquire by the acceptance 
and responstbUity of the drawee ; and when disap- 
pointed in this respect, it would be hard were he ob- 
liged to wait the long term of payment to which he 
consented merely in the view of obtaining that secu- 
rity. * But after the bill was accepted, the statute 
1681 authorised no summary diligence against any 
other than the accepter 5 and in the event of his fail- 
ure, the holder could only proceed by way of ordinary 
action aguinst the drawer and indorsers. To femedr 
this, it is enacted, by 12. George 111. c. 74. § 42, 
« That from and after the 15th day of May 1772, sum- 
mary execution by homing or oriier diligence, shall 
, pass upon bills, whether foreign or inland, and whe- 
ther accepted or protested, for non-acceptance, and 
upon all promissory notes duly negotiated, not only 
against the accepters of such bills, or grantors of such 
notes, but also against the drawers of such bills 
and the whole indorsers of the said bills and notes 
jointly and severally, except where the indorsation is 
qualified to be without recourse, saving and reserv- 
ing to the drawers or indorsers their respective claims 
of recourse against each other, and all defences a- 

gainst 

• Erik. 3. 2. 36. 
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gamst the eamoj according, to law. ' And hj tlnf 
same act it is appointed^ $ 4L> * That all inland bill^ 
and promissory notes shall be protested in like msm*^ 
ner as foreign bills^ before the expiradon of the three 
days of grace, otherwise there shall be no recourse 
against the idrawers or indorse rs of such inland bills, 
or against the indorSers of such promissory notes ^ 
and it shall be sufficient to preserre th^ said reccrurse, 
if notice is given of the dishonour witl)in fourteen 
days after the protest is taken, without jprejudice to 
the notification of the dishonour of foreign bills, to be 
made within such time as- is required by the usage 
and custom of merchants. ' 

It is only the principal sum in the bill, with the 
interest, that can be changed for summarily. The ez« 
change, when it is not included in the biB, the re« 
exchange incurred by suffering the bill to be protest^ 
ed and returned, and the expense of diligence, must 
be recovered by an ordinary action; because these 
not being liquid debts, must^be previously constituted 
by the sentence of a judge, that the amount may be 
legally ascertained ; ^ but, in a suspension, they wizf 
be eiked or added to the charge, and decerned for at 
the discussion of the suspension. Exchange and in^^ 
terest are always due for non-payment. Reexchang^ 
is due if the holder is obliged to rsuse money by re- 
drawing 



M^ 



3 Forbes^ p. 197. 
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dtawiiig biOs In the plaCe of the first draft, for which 

he pays a higher exchange. « Damage, which is like^ 

wise only due when incurred^ is the cominissi<»i-money 

paid for procuring the new bill, expense of protesting 

the old| and postages. But ree xchange is by no means 

double exchange } it is only the difierence between 

the exchange paid for the first bill, and diat paid for 

. the second. ^ The holder cannot claim damage sus-' 

tained on account of his b^g disappointed in his 

projects through not-payment, or die loss of some fa-^ 

vourable opportunity of making profit by the money. ^ 

And, according to the French Ordonnance of 1673| 

reexchange cannot be demanded, unless it be shown 

by an instrument^ that the holder of the protested bill 

took up money by exchange at the place where it 

should have been paid. ' When a bill, too, has been 

transmitted 

4 Sar. tout, f . fit. 3. d). n.-^— Poth. n. 64. Reexchange ztd da« 
aiagcs on a dUhonottTed bill from Jamaica 11 8 /vr eeati^ befiiks all ex* 
penies ; on a bill from the Leeward lilands 10 per cent, ; and from 
Demerara and Berbice %s per ctnU Reexchange from London is i{ ftr 
«Mf., and \ per eeiiL oommiflion, Befides otbcf dia^get. 

^ Forbes, p* 198. — Poth. d« 64*— Ord. de Cam* titr & 

art. 7. 

tf Scarkt, c. %t, it. 16.— -^oth. n. ^3. — Fofbes, p. 197. « Si mer^ 
cator probat ie debitam pecuniam per iblviflet diAa die, certe lucratus 
cflet decern » andiatur ; iremm fi dicat ex illit pecnntis merces compa* 
raflet lucratuiqHe eilet, non andiatur '—according to Straccha, qnoted 
by the laft. 

' Sav. tern. i. Qt. 3. ch. ii«<— Ord. tit. 6* art. ^• 
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transmitted by indorsatioii, and negotiated in difierent 
j^eS) the drawer is only liable for reexchange to die 
place from whence the remittance was made ; and the 
holder must operate his relief against the indorsers^ 
and the indorsers against each other, for payment of 
.the reexchange between the places where it was ne- 
gotiated by them. ^ But if» by the drawer's order or 
permission^ the bill was transmitted through different 
places^ Or if he gave indefinite powers to negotiate^ 
he will be liable for reexchange to these phces* ' In 
Englandj the di^wer of a bill wa;s found liable for the 
whole amount of the reexchange, occasioned by the 
ciijcuitous mode of returning the bill through the va- 
rious countries in which it had been negotiated, as 
much as for that occasioned by a direct return, although 
payment of the bill was expressly^prohibited by the 
laws of the country on which it was drawn. ^ The 
principle seems, to be,, that the drawer is in all cases 
liable for the damage and expense occasioned by the 
dishonour of the bill, as he ought not to have drawil 
it if he were not sure of its being accepted and retir- 
ed. At any rate, he is bound to indemnify the payee, 
from whom he received value, of all loss. to which the 

former 

■ ' ■ ' — f 

^ Boucher^ n. 1062. — Sav. torn. i. cb. ii«— >Poth« o* 

67. 

' Ord. de Com. art. 6« tit. 6.— Sav. ibiJ. p. 206. 
• Chitty, p. 2x6. — Kyd, p. 140, 141. 
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former may have been subjected by the refusal and re*' 
turn of the bill. But where that loss has been occasion- 
ed by a fortuitous event, such ais occurred in the English 
case just cited, there ceVtainly is a degree of hardship in 
making the drawer Responsible fOr an extraordinary ex- 
pense which he could neither foresee n6r prevent. 
At the same time, therd is a difBciflty, and perhaps art 
equal or greater hardship, in fixing it on any of the 
other parties, unless the bill has, for some particular 
purpose, been negotiated by thfem out of the Usual 
•ind ordinary channel ; in which case the drawer ought 
only to be liable fot what ^ould have been the reex- 
change on a direct return of the bill, and the indors- 
ers liable to e&ch other for the difference. 

By the act 1681, bills are declared to b^af interest 
by law from theit date, if not accepted } and from 
the term of payment, if accepted and not paid. The 
payee is supposed to have given value to the drawer 
at the time the bill was drawn ; and therefore, if it 
be not accepted, he is entitled to interest from its 
date, fiut where it is accepted, and not paid, he 
can only claim interest from the period 6i payment 
to which he consented^ in case acceptance was ob- 
tained* Hence the distinction of the act. As,, by 
this stat^te, a protest is- ftecessary f6r procuring dili- 
gence, it might be inferred that it is also necessai'y to 
give a n^t to interest. In the case of non-accept- 
ance, a pi'otest is required, to ascertain that the bill- 

p was' 



342 OF THE ACTION AND DILIGENCB ON BIELS* 

was presented and refused ; and for the same reason^. 
a protest for non-payment is requisite, to shew thai? 
a demand of payment was made«. Properly, there<« 
fore, interest should only he due on bills that are 
strictly negotiated^ as the protest is ihe legal evidence' 
of the demand;. This, accordingly, appears to be th^' 
law of England, ' and other countries. * However,, 
it has been decided, that a foreign hill of exchange 
bears interest against the accepter from the term of 
payment, although not protested for non-payment. '' 
And where a bill was drawn, payable to the drawer 
three days after Sright, and no demand made upon it' 
for, several years, the Court found interest to be due 
on the bill after the three days, as^ in the circumstan- 
ces of the case, it was Construed to be drawn three 
days after date. ^ A bill, payable to the drawer at 
sight, the acceptance of which was not dated^ was'^ 

found' 



■ >liitn -tm 



' 9..& 10. Will Illfc c. 17. $ 2.— 3^ & 4, Anne, c.p.- 
— Chitty, p.'2i4.**-Kyd, p. 144*. It muft be confeired»> 
that, in both countries, the bw- is' rather obfcure on the 
fubje6^. 

* In' France, irrtereft is only due frorti the datfe of the 
proteft. * L'interet du principal et du change fera dii djy 
jour du protet. ' Ord.de Com. tit.^. art. 7. 

3 1718, Baynton 8c Shaw a* Swinton, R. Dec. v. r. 

a^ 15. p. 30. 

* 1740, Tarra$i7. Innes, Home,^ N*^ 141. p. 241. 



fbnind to beat int^est from the date of the bUh ^ 
liord Kiiktrran rlematks, on tlite take, that k ti an 
ks«M thing t» dhnir IMlis fSfMt ftt sigkt to a third 
partjr^ ia dw some or a diatanc cotn^f > and tfaewgfat 
or acceptance is idie tenh of payment) but it is an 
impropdr stfk, where the bill ia dva^n payriile to the 
dnvwer, e^peciaUy (^ieh probably ^Irae the case here) 
trfxefe ^ parties ai« to^Aer aib the time : yet wl;en 
die bill is 86 dvawn^ the lip^rds at sigb, tannot have a 
dUFerent l^igni&cation from what Asf haVe upon o« 
liier occasions i and iiMe6m, the acoBptante is the 
term df jpaymidnt, and theve k no heed of any other 
denuukt 

Bi&s aind immilisory note^, payable od demand> 
can OAly bear bstmst fvMk the date df the protest^ if 
^otes^ed; c# the date ef dtadbn, if an a^tibn has 
been broingfci upon tiiem.^ No intevest it due on a 
'bXH accepted by a vrih, though for tiie pritc i9f a^i>^ 
des whith fall Within her f^'dposituniy *' as no mar- 
tied woftan cai^ grant Securities bearing interest* ' 

? 8 Horning 



■ip»» II in ity 



^ 1^48;^ Saaloeh ^ Memrm, Eilken (£» of E^tch.) 
^^ f«. p. 83. 

^ 1 75x1 Moncrieff Ji Moneriett, Falcon€r> t. z. N^248. 

fr303^ 

^ Fmrreft aw Bad of Scutbertaod* 

» ChajK jtk p* 55* 
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Horning may be taken out at the instance of th« 
holder against the drawer and all the indorsers at the 
same time ; for, so far as regards the holder, they are 
all drawers, and it would be very inconyenient were 
they to be discussed separately, especially in foreign 
bills, where it might be on the faith of one of the in- 
termediate indorsers only that the holder had given 
value for the bill-* ^ And although the protest be in 
the name of an indorsee, the ihdorser or drawer who 
has paid, may proceed with summary diligence in his 
own name ; ' in which case, it is usual and necessary 
to take a receipt upon the bill or protest^ to show that 
the contents were paid by him in whose name the di* 
ligence is to proceed, * But, accotding t6 the act be- 
fore recited, 12. George III., diligence cannot pro* 
ceed by horning against the drawer aiid indorsers, un^ 
less the bill be duly negotiated and protested withiri 
the three days of grace ; for no summary exeeutioii 

is 



* ^' « 



^ 1747, A. a. B. Kilker. (B. of £xch.) N^ 13* 
p. 78. — Poth. Di i6oi 

■ 1745, Heries, Falconer's Dee. v* i. p. 39. 

s By I a. Geo. III. c. 7 a. $ 43. it is provided, * That from and 
after tbe faid Z5th day of May 177a, fuminary execution by horning 
or other diligence, Ihall be competent to the indorfee of a bill, al- 
though the proteft is not in the name of the indorsee craving the dili* 
gence ; and although the bill is not reconvey<id to hidn by indoria- 
tion, if he produces a receipt for tho value, by a£t of hononry» or a 
miflive letter from the protefting indorfee, mentioning the diAionour, 
agreeable to the pra^e tf merchants in returpcd bilk* * 
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is authorised by this act, if a protest has not been 
regularly taken within these days. ^ If a bill is pro- 
tested for non«-acceptance, it must be registered with- 
in six months of the date of the bill, and, if protest- 
ed for non-payment, the protest and registration must 
t>e within six months of the 4iay on which the bill fell 
ilue. ^ The construction of this part of the act, in 
practice, is, that the bill and protest must be registered 
within six months of the precise day of payment, and 
not within six months of the last day of grace. It 
was found in 1762, Scougal a. Ker, where a bill had 
lain over ^iwenty months without any diligence done 
sm it, that the privilege of summary execution^ and, 
of barring compensation, were upon the same foot^ 
ing) so as that both should be lost together. ^ But 
die law in this respect is now altered ; and though 
bills cannot be the foundation of summary diligence, 
unless protested and registered within six months 
from their date, if not accepted, — and from the day 
they are due, if protested for non-»payment, — they re- 
tain their extraordinary privileges, in other respects, 
for six years. ^ 

Horning pannot proceed on a bill wanting the 

P 3 drawer's 



5 1775, Elliot ij. Richmond, F9C. Coll. N^ 196. p. 13 2. 

^ 1699, Yuflle a. Richardfon, Fountainhall, 2. 64. 
^ Kam. Sel. Dec. 190, 2^4. 
? 1787, Robertfon a. MacGlaftan. 
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drawer's sufascription ; for sdkkottgh tl^e bl^Ij i^oing 
holograph of the drawer, alight be valid without hni 
subscnptioQ, yt f it urould re^iiire a proof of its being 
holograph ; axMl no horning can proceed but upon wrtti| 
fjf facie Ysiid. ^ A bill h^og indorsed to a jnerchant 
in Londoii^ ^ for value in apcoititt, ' was protested j* 
his name foor noor^p&Jtinent* and remmofl to the isb- 
(lorser, who chargeflth« accepeerwith homjng, and 
executed a poinding, a£ter recemng advice that the 
indorsee had died tt London ^oake dajrs before ^e 
djUt£ of ^ vhari^e^ ' The Lords reduced <he poindr 
^ng,' diough it was pleaded> diat in idw case of iwr 
dorsations for ^ahie ia afcount, the substantial in^rest 
remains in the indarser..* 

Where an accepted bill has been neglected to be 
protested anfl fegidteied within the six mopAs, s| 
^an only be pursued ffir by an Ordinary action, likt 

f 

any odber voucher of del^t. And where a bHi haa^ bf 
any accident, been lost or destroyedi an action loir 

* 

f»roving its tenor i^ comf^ent to the owner agains^ 

the 



' 1750, A, a. B. Did. V, 3. p. 76. 

s X766, Stewtrta. Foggo, Fac. CdJ. 4S. p. a;;.— Thf Coitrt, i^ 
this cafe^ rqpellcd the pka of mrfinfinn argued tot the p oi o d cr , up»ft 
the authority of the dccirions,— 1707, Lees a. Diowoodie, Fountai|ihaU» 
▼. ». p. 40ft.— and 1745, Creditors of Oltn<fiBniiig a. MoBtgomfry. 
I^tlkerran. (Arreftincot) Na x6. p. 44- U tbfiSf raifs tSuK was « 
bona fides which did not occur io this caic. 



<yB THE ACTION AMD DILIGENCE ON BILLS. 447 

the Other parties liable^ in which he must condescend 
on a special casus amissicnis* ' 



^ 1780, Campbell «. Creditors of York Buildings Company, Fac. 
Coll. No. 106/ p. aoo.— A perfon having granted a bfll to another 
for goods to be delivewd to the accepter, brought, after fome years, aft 
aAion to have the bill returned, the goods not having been delivered. 
A parole proof of this was allowed by an inferior court ; in confider- 
ing which, the bill was ordered to be returned. The holder fufpendedy 
but did not intimate the iuipcnfion till nine years thereafter ; when, 
at the fame time, he charged the accepter on a horning to pay the 
bill ; and afterwards, during the depeiidence of the furpenHon, com- 
pelled payment by caption. He was found liable in damages and tMr 
^oces.— 1755, Ogihie u. Robertibn, Fac. Cdl. No. 15 X. p. 3^. 
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JMant disputes and difficulties were found to result 
from there being no limited period within which ac- 
tions upon bills should be brought^ and no ascertained 
space during which they should retain their force and 
efficacy as privileged documents. It was, therefore, 
by the 12. Geo. III. c. 72. (rendered perpetual by 
23. Geo. IIL c. 18. § 55.) enacted, § S7. * That no 
bill of exchange, or inland bill or promissory note, 
executed after the 15th day of May 1772, shall be of 
force, or effectual to produce any diligence or action, 
in that part of Great Britain called Scotland, unless 
such diligence shall be raised and executed, or action 
commenced thereon, within the space of six years 
from and aftet the terms at which the sums in the 

mi 
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said bills or notes became exigible. ' The same 
statute enactS) § 38., ' That no bill of exchange^ or 
inland bill or promissory note> which has been or 
shall be granted, before cke said IStk day of May 
1772, shall be of force, or effectual to produce any 
diligence or action, unless such diligence has been or 
shall be raised, or action has or shall be commenced 
thereon, before the expiration of six years from and 
after the s^d 15th day of May 1772. * 

And by § 39. it is provided, < That no notes, com* 
monly callad banlc*note8, or post^bills, issued or to be 
issued by any bank or banking company, and which 
contain an obligation of payment to the bearer, and 
are circulated as money, shall be comprehended under 
the aforesaid limitation or prescription ; and that it 
shall and may be lawful and competent, at any time 
after the expiration of the said six years, in ather of 
the cases before mentioned, to prove the debts con-^ 
tained in the said bills and promissory notes, and th^t 
the same are resting owing, by the oath or writ of the 
debtor. * 

Al the action or diligence upon jbills and notes^ 
must be raised within six years after the terms at 
which the sums therein contained become exigible, it 
has been decided, that the sexennial prescription runsy 
pot from the precise day of payment, but from the last 
^jiy of grace^ as the contents of a bill or note are not 

0;igible 
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Migible till diea } * and wKere a bill was dated ^lidr to 
Ikt 15th May 1772, but Mt payable dU after that day, 
k was found sufiieient diat acttoa was commencal 
within six years from the term of payment, as die 
case had not been provided for by the statute.'* 

To interrupt and preclude prescription, summary 
diligence in the form pointed out in the preceding 
chapter, must be executed against the parties to the 
bill i or, where that is omitted to be done within the 
time required by the statutes, an ordinary actioui 
founding on the bill as a document of debt, must be 
brought within the six years, in terms of the act above 
recited. By either of these modes, the debt may be 
constituted ag:iinst l}ie debtor, so as to bar the limita-* 
tion, and entitle the creditor to recover at any time 
within forty years, the period of th^ long prescriptioni 
The diligence necessary for dns purpose must be 
complete, and the aetion ' regular and formal. The 
mere act of protesting the bill, or even registering 
the protest, is not sufficient : ^ a charge of payment 
must be given. Neither will the sexennial limitation 
be affected by an informal summons, such as where 

the 
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' 1793* Douglas Heron & Co. a. Trufteeg of Grant^ 
pid. v. 4. p. 103. — ^Afiirmed on appeal, nth Nov. 1796. 

* 1782, Twee<He, &c. a, Otbfon, Fac. CoU. No. 42. 
|p. 69. 

3 1784, Douglas Htfbn & Co. a. Richardfon, Wz 

^<^T »79? P? 282. 
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the officer's execution is not authenticated in the usual 
manner by .subscribing witnesses :^ Nor will it he so. 
\^Y the execution of a bl^nk admiral prec^tj in which^ 
according to if s form, no naention is made of any par«i* 

ticular .debt \ \>\\t a decree taken against one of the 
co-obligants in a bill Jbefpre the lapse of the six years^ 
was deemed sufficient to interrupt prescription as to 
all the other obligants. ^ It was als9 held to be a 
sufficient interruption, that certain bills an.^ protests 
had been produced by the holders within the statu- 
tory period, in a process of ranking and ^ale of the 
4ebtor*s es|:ate. ^ 

In the long prescription of deeds, any act of acknow* 
ledgement of the debtor, will interrupt the currency 
of prescription ; but the short prescriptions, it is said„ 
being grounded cm a presumptipp that the whole deb^ 
yras paid within the years of prescription, can only \>e 
interrupted by a writing which proyes resting owing, 
and constitutes in itself a valid document of debt, 
Hence> partial payments have not the effect ; ' and 
hence a decree of constitution obtained |)y the debtor 
in a bill, within six years from the date], against a per-r 
^<m bound to relieve him, was found not to interrupt 

prescription 

r : . 

^ 1790, Baillie a, Doig, V>idi. v. 4. p. 114. 
^ 1784, Gordon a. Bogle, /bid, p. 104. 
^ Douglas Heron & Co. a, Richardfon, 
' Erik., b. 3. t. 7. § 39. 
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pr^stription in favour of the creditor ia the biUj al-' 
though, the latter had been examined on the verity of 
hia debt in the process of constitution, and had upon 
that occasion produced his bill. ^ 

It was remarked from the Bench, in the discussion 
of this cause, that an indefinite partial paymenti with- 
in the six years, may not have the effect to interrupt 
prescription \ because it affords no evidence that the 
rest of the debt was then due, as it might have been 
extinguished by compensation or otherwise* But a 
payment of the interest, during the currency of. the 
six years, will interrupt the prescription, as affording 
evidence that the whole principal sum of the debt was 
then due. If, for example, such payment of interest 
should take place only a day or two before the lapse 
of the six years, the act certainly would not apply, 
as the Legislature could not have meant to introduce 
a prescription of a week or a day. 

The yearly payment of the legal interest of a speci* 
fie sum, assuredly implies that the principal is unpaid, 
and is a clear acknowledgment of debt at the date of 
the last receipt for the interest j but, by the same 
rule, a partial payment, under certain circumstances, 
as strongly implies that the remainder of the principal 
sum was due, and acknowledged to be so, at the date o£ 

the 



* I795> Vifcouut Arbuthnot *. Douglas, Fac. Coll. 
No. 164. p. 377. 



d» paymesft* if a hill, for insCiU^e, be graced Idi 
KXK, »d the bold^ marks oA dM^' hade of it, * Re^ 
cetved in psrt of the wi&in stim MA ^ ^mdykxfcir^ 
ence that can be drawn firom dii^ a« Iting afl^ die liffl 
f ematins unretired iii bis hand$i kj ^t die balance 
was unpaid at the time tlie partial pa^filieii^ inras made^ 
It would appear^ therefore, tbat a definite piirtial paj^ 
Aent) and a payment of intsresti onrgkt to be gov^em*^ 
ed by similat principles as to the ni^eight given t6 
Aem in estimating how far Aej are to be admitlaed a9 
an acknowledgment and evidence d a Subsisting 
debt 

Bills after prescription may be proY<M by Ae oadi 
or writ of die debtor ; but it is not specified wbat 
kind of writ , on the part of the debtor^ Will amotnit 
to a sufficient prodf of the dd>t, nor does it seeni td 
be yet very wdl ascertained* 

In the casei Buchah ti. Barclay, it was decided, that 
prescription was not obviated by i relad^re writing of 
the debtor of equal date with the bm itself; ' but, in 
a subsequent case, action Hms sustained for a debt 
Touched by a docqueted account and a bill, both of 
the same datcj after the latter was prescribed* 

Patrick and Alexander Canipbell were <mgaged itl 
Various joint concerns. On the 15tli May l*lt5t Aey 

settled 



i««iMto 



• 1787, Dia. V. 4. p* 103. 



iettled accounts; waA a bahnee of 4ML was found to 
be due by Alexanrfer, for wbicb be tfaca gfaated bill 
to Patrick, payable three days af t«n d^te. To tfae ao^ 
count Ikus SBtded the patties at the saaas time sub« 
jokted the foUowaog docquet. * Idth Mavfhl7SdL 
Thi» account, contaiiiiug an absttaet of the aceomM 
paid and settkd of dus daite^ being exaauned by the 
ssad Alexander Campbell and Pattick Campbell, k is^ 
feitnd and dedaned daoM a babmoe ci 4901* Stsrikig 
arises to t&e said Fatriok Gaiiipbcll, ibr irhick the 
said Akaamder CaaqpbeU bat now granted bis 2iCleept^ 
anse, payable three days aftar date, and which, #hon 
paid, is i^ ftiU of the above* '^ Alexander Cam|tetl 
died a few months after the date of ibis frattsactian. 
In 17dS Fatarick Campbell bronght an aetioa against 
his trustees for payment of the debt, cansained in tibe 
do^^teted aeconnt and bill* The Court n^eUed the 
piek of preseriptiflsi set up by the defendevs to &e 
sum of 490/v as the balance found and ascertained' by 
the doc^ueted account pursued on. ' 

A' partial payment, made' after tfae^ietexmial period 
by the accepter'^ heir, and marked by him on die bade 
of Ae bill, v^s. fow^^ to- bai? Mm &om afiservatde 
pleading prescription';-* aad the diefence of pvescrqp^ 

tk>» 

y _* _ ..-■-.. .1 - - « . ^ 
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* 1797, Campbell tf. Campbell, &c.- Fac.Coll, No. 24. 
p. 59i--.'See Howifon a. Howi&t), 1 784, ibid. No.' iSu 
p^ 2S5. 

* 1784, Scot a. Gray, ittJ. No. 139* p. ai8w 
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tion is in the same manner precluded by writings af^ 
ter the six.years^ when diey amount to an admission' 
of a subsisting debt. 

Fairie, on the 8th May 1 782, granted to the mo^ 
ther j:>f Rusdel a bill of exchange for 92/. payable one 
year after date. On the bill were marked a variety of 
partial payments, the latest dated ih September 1788. 
Three of the markings were in Fairie's handwriting ; 
the last of the^, howeVer, was ih 1786. After Mrs 
Russel's death, there haVmg been many transactions 
between her and Fairie, a corre^ondence took place 
between her son and him. In March 1789, Fairie 
desired Russel * to setid a dopy of the bill, and the 
payments made on the back of it, so that he might 
settle the balance. * And in July 1789, after the ex- 
piration of the six years, he again wrote in similar 
terms. At last, an at:tion' was brought by Russel a- 
gainst Fairie for the sum appearing to be du^, after 
deduction of the partial payments as^ marked on the 
bill. The defender alleged that he had made other 
advances to the full amount, trusting that the credi- 
tor would have carefully noted them. At any ratey 
he contended that the bill was no longer a probative 
document, being cut off by the sexennial limitation. 
The Lord Ordinary pronounced an interlocutor find- 
ing, that in respect it had been decided by the Court* 
^at receipts for partial payments within the six years, 
do not bar the sexennial prescription of bills, when 

pleaded 
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pleaded against an action brought on tKe bill after 
<he lapse of the said ^ix years ; and also in respect 
that the defender's missive letters produced by the 
puifsuer in this action founded on the bill libelled, do 
hot, In terms of the statute, prove the debt a^ libelled,' 
or that the ^ame is resting owing,:' therefore aibsolved 
the defender, and dismissed the action. A tepresen- 
iation for the ptir^er Was giten in, ^hich was fol- 
lowed with answers. A majority of thfe Court were 
of opinion j ffiat the enactment of 1772 was of a si- 
milat nature with those introducing the shorter pre* 
scnptions of Scotland, and not an adoption of the 
English law with regard to the limitatioh of billsj &c. ) 
and that neither the markings in the handwriting of 
the' defender, nor the relative co'rreSp6ndence withiit 
the SIX years, cbuld sfave from the currency of pre- 
scription. But it Was ultiniately found, that the leti 
ter in process, dated 22d July 1789, from the defend* 
er to the piirstuer, aftet the sexennial prescription 
hkd rim, did instruct' that the debt was then resting 
bwitig in part j Ahdj therefore, repelled the drfenee 
of prescription. ^ 

A doubt wa^ stated by one of the judg«Sj whether 

iih interruption of the sexennial prescription by wri- 

4ing.wa& toJae .considered. as a reiiewal of the voucher, 

, . .• Q > so 
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^ 1792, RufFel a: Fairies Fate. Coll. No.- 21 J^ p. 44?!* 



2^B OF THE S|IE$CK|PTI&N OF BILLS« 

80 as to make room for a new course of prescription^ 
to hfi reckoned from the date of the interruption, aa 
was found in the case of the septennial limitation dF 
cautionary engagements; ^ or whether^ the operation of 
i^ statute being thus completely done away, the biU 

would subsist as a legal instrument for 40 years, ^n- 

» 

less, from the circumstances of the case, there arpse ^ 
presumption of payment* But it was not necess^y to 
determine the point* 

Prescription was alsq considered to be' baited by ^ 
writing signed by the accepter of a bill, importiqg aa 
acknowledgment of the debt on the last day of the 
six years. In this case, it was thought that the sub- 
scription of the writ^ig, the very day before* the pre- 
scription had run, was a circumstance that afforded 
satisfactory evidence that the bill w^s not paid wit^iin* 
the six years ; ^ and in the debate that took place on 
the Bench, there was a pretty full discussion of the^ 
doubt stated in the case of Russel' a, Fairie, cwicem- 
ing the effect of a writing in interrupting the prer 
scription of bills. The opinions delivered by seven 
of the judges, including the Lord President, attribut- 
ed the same effect to an acknowledgment of resting: 

owing 
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^ 17159 Gordon a. Campbell. Di6^. 2. p. 116. 
^ 1797, Executors of LiiuUay a. Mo&ts. Tbc* CollL 
No. aj. p. 56. 
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^ifW^ in?4e at finy tioie within the «iiF fear9| ^$ td 
iKI9 B^e s^ft^ ^® f xpiffi^ion t)iefeof. A dUtinction^ 
it ifr%B ol»f erTe4i puglit tp 1^ i^$Uref^^y t^ktn ^tw^m 
g bill s^4 4ie 4^t erfated bjr it. The statute cut6 off 
i^ bill ia sii yetMr? i biit the ]Ugislature by d<HBg si^ 
iiiid not mean tQ anUiiUl^e tbe.debl at ibe ^eieeof tbat 
peniirf. In Matinee alter tbe sijt yi»af a. fftlU in every 
tas^ to be detmnined by tbe f onuiK>if tyle$ «f b^^ 
A cjbsir acbn0%ledgm«at of. tiaiting orwing after die 
term of imyment piP thr biU, 4nd Iritbia litem yeaora^ 
icertainly pi^pyel tbe debt to be th^ duet and of course 
forma a new t&nmus ftsm which prescripttoo muat 
Aonunenise* To! gi^e np teiect to an acknowledgment 
k£ resting bMnng wSthih: die sis years^ in any case, 
^ere there is a possibility of the hill being paid^be^ 
fore their completion^ would be to introduce an iiide^ 
£nite and sobkrary course of ptescripidbn unwarrano- 
<bl by the statute^ tbe lei^h of wfailsk would depend 
tatirely on the time which was to tun between the 
date of the acknowledgementj and the expiration of 
the six years» which might be only a year^ a months 
ak weeky or a day, according to ciicumstancf s. 

Odier seiren of the judges h^d a tlifi«rent ojHnioii. 
They thought the statute rested on a presumption of 
payment; and that, therefore, ho acknowledgment 
^thin idle six years, which did not wholly elide that 
presumption, could bar the statute; 

Q2 R 
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It would appear, then, from the opinions deEverei 
on the Bench in the above case, to be still uncertaii^^ 
whether an acknowledgment of the debt in the bill 
within the six years will prevent prescription or not. 
It is universally admitted, that prescription is preclud- 
ed by ^ny writing of the debtor subsequent to the six 
years, which proves the debt to be then restkig owing* 
Sut die question is, if there be suffident. reason for 
drying effect to a writing widiin die six years, while 
one after that period is received^ as effeqti^aL The 
preamble x>f this jpart of the statute bears, Hiat it was 
enacted to remedy the great inconveniences that have 
been, founds from experience, to arise from bills not 
.being limited to a moderate endurance ; a^id Jt pro- 
ceeds to provide, < Hiat no bill or ^promissoryndte 
•diall be of force, br effectual tOcprodiiqeany diligence 
-or action, unless .such diligence shall.be raised, or ac^ 
tlon commenced, within six years from the terms at 
which the sums in. the said bills or notes became exK 
gible ; * and ' that it shall and may be lawfnl* and 
competent, at any time after the expiration of the said 
six years, to prove ithe debts contained in the said bilk 
and promissory notes, and that the same are resting 
owing, by the oatli or writ of the debton ' ^ . 

After 



' This part of the uCt is far from being clear, and certably don 
not exprefs what writs are to be received as evidence of the cxiftencc of 
the debt If oo bill is cfieAual to prodiacc an action, unlets fuch a^on 



qp THB FRESCUFTXON OF BILLS. S61 

After the six yearsi then^ it should seemj that die 
subsistence of the debt may be proved by the oath or 
writ of the debtor* - But no written acknowledgment^ 
it is saidj which is given within the six years, can be 
admitted .as evidence; because the law-presumes, that 
payment must have been made subsequent tp such ac- 
knowledgment, and before the expiration of the six 
years. The words of the st^ute, however, do not 
$eem.t9 sanction^this presumption. On the contrary^ 
an action is competent on the bill after the expiry of 
the six years, in wj^ch the creditor is entitled to 
prove the existence of the debt by the debtor's writ or 
oath. In a common action of debt, the Court must 
judge by the ordinary rules, whether such proof has 
been adduced as satisfactorily establishes that the debt 
is, or is not,> resting owing ; and for that purpose mu8^ 
take into consideration writs granted before the six 
years, as well as those granted after. The act does 
not say, that no relative writ within the six years is 
to be received as evidence of the debt being resting 
owing at the expiry of that time ; and it is but rea- 
sonable to admit such writ to prove that the debt ex- 

Q3 isted 



be commenced within fix years, it might be maintained, that no pre- 
icribed bill could be a proper groond of a€Hon at all. But this is evi- 
dently a quibble ; for, without an adion, it would be impoilible tp 
pror^e the debt to be refting owing. It is unfortunate, howerer, that 
the words of the ftatate are not more prjcciie and explicit on a point 
^hicb is nndoabtedly of high importance. 



isted at the date of the writ. The ^sumption of 
payment afterwards is always opposed by a contrary 
presumption. When the debt in a bill is paid, the 
document is usually delivered up to the debtor | 
from which the genital presuniption arises, that a$ 
long as it remains v^iA the creditor iipretired, thd 
debt is due. The statute, to obviate the inconyeni'^ 
ences produced by bills being kept too long up with* 
out a demand being made, limits this presumption of 
eommon lay^ to six years i but it stiU reserves to the 
creditor the power of proving, alter the six years, hf 
the debtor's writ or oath, that the debt was not exrin-» 
guished. The statute^i therefore, does not rest X)n a 
presumption of payment, but merely limits, in the casp 
of bfil]s, to sijt years, the doctrine and presumption^^ 
that these documents, when qnretired, are unpaid^ 
Where the debt, therefore, is proved,^ by a writing 
granted within the six fears, to have e)cisted at thet 
dat^ of that writing, the liipitation of the Statute, of 
the presumption with regard to unrethred documents, 
ought to run, not from the original date df the bill, 
l|Ut from the date of the writing by whi^ the debt 
was shown and ascertained to be subsisting. If the 
presumption of payment within th^ six years is, ia all 
cases, to be talj^en as a r^Ie, no written acknowledgei;* 
ment of resting owing granted after that period 
pught to have the power of reviving the bill, however 
good su^h acknowledgment might be as a voucher of 

debt 
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debt by itself : or if it hare such power, it is not v^y 
apparent why a writ of the same nature, within the 
sexeiuital period, should not have a similar e£Fect. If 
a writ granted ten years after the date of the bill, does 
away the presumption of the first six years, and re- 
suscitates the debt in the bill, so as to make it run a 
new course of prescription from the date of the writ, 
it would be somewhat inconsistent to deny any effect 
^whatever to a writ granted five years from the date of 
the bill, merely on the presumption, that payment was 
•made within the subsequent year. This presumption, 
as has been already obserred, the act does not appear 
;to warrant. The longer the space is that has elapsed 
jfrom .the original constitution o^he debt, the stronger 
is the i^es\imption of payment ; and if prescription is 
Jto be obmt^l by a written acknowledgment after the 
six years, it might be fairly argued, that a fortiori 
OMght it to be so by one granted within a shorter pe- 
riod ; and a new course of prescription may be ad^ 
mitted in the one case, as well as in the other. Be- 
sides, it has been found in the septennial prescription 
(^ cautionary obligations, that a promise confain^d in 
fihd cautioner's niissive letter, within the seven years, 
was sufficient to interrupt prescription, so as to make 
it run a new course from the date of the letter ; the 
letter being held as a n^w cautionary obligation. ' 

Q 4 And 



^ Gordons. Campbell, DiSt. 2. 116. 
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And the same doctrine, when applied to bills, woujd 
be np infringement of the law wijh regard to shqrt 
prescriptions. ® 

As bills payable at sight are not exigible till pre- 
sented, prescription pf them must run from the dsjy 
.they were prjBsented, 

The right of action by an accepter who has paid 
the content^ of a bill without haying funds in his 
hands, ^gain^t the draMjrer for repayment, is npt affect- 
ed by the sexennial limitation, geeing that the debt in 
the bill is discharged by the payment, and the drawer 
is merely creditor to the accepter for the §un^ that the 

Jattor 
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• Bills of exchange and promiflbry notes iti England fall under 
the {^ati}te of Hmitatipp of aj.. Jifnes I. c, I^.-^A07 ^luiowliedg^ 
pent of the debt, however, qr partial- paynien^, or verbal promile 
. made within the Ifx years, bars the limitation. ». Blackftone*s Re-, 
ports 7o3- — ^DouglasTs Rep. 65a. IVKitetonab v. Whiting.-ir-Coup<i/$ 
Rep. 189. Hawkjns v, S^under^. — Bl4c|^fton^'s fom. Ij, 3. c. 9.-^- 
Kyd, p. 200. — Manning, p. 5a. — MacDoiiars Inft. b. 2, tit. £». — 
•See alfo 1755, Crcflitors of Rcnton a. BailHe. Sel. Dec. No. 8j:. p. 113. 
— A bill or note, if abnye (ix years (landing, will iupp9ft, or may \^e 
-proved uq^er, a conamiffion of bankruptcy ; for the debt ftill exifts, and 
no one but the holder can avail himfclf of the (latute of limitations : 
but where the bankrupt him&lf appUed to iet afide the coRimiifion, on 
Jhe ground, that tljc petitioning preditorts debt y?as d^fch^rged by the 
ftatute of limitations, it was accordingly fupcrfedcd. Chitty, p. 228. 
—-In France, hills run a prcfcription of five years from the time they 
fall due, if no( protqf^cd : or, if protected, frpm the dat« of t^e 4>rote(^; 
or if any other demand or fuit has faken place, from the date of the 
ja^ demand or fuit. — Ord. T763, tit. 5. art. 21, — Poth. n. 197. — I^ 
l^qliand, bills prcfcribe in eight years. 



DF THE PRESCRIPTIOK OF BILLS, g6^ 

^ter lias, disbursed on his account;' atld the $ame 
rule applies to the action of the drawer against thp 
accepter, who^ with effects in his hands, ha^ allowed 

r 

the bill to be protested and returned. * 

Prescription runs regularly against minors as well 
jas others, unless they be. specially exempted by stai- 
tute ; and, in 3cot^and, fninors are secured in this 
way from the effect pf most of the prescriptions : for, 
during the y^a^s of minority, th^y are supposed in- 
capable .of nianaging or looking after their affairs ; 
and it would bje unjust to subject them to the opera^ 
tion of any la^^ by which their rights might b^ af- 
fected, as long as this incapacity subsists. It is there- 
fore enacted, by § 40. of the foregoing statute, * that 
the years of the minority of the creditors in such 
bills or notes, shall not be computed in the said si^ 
years. ' — ^In England, it is provided that the limitation 
of six years shall not run against minors and ftmmes 
^ouvertSf or where the person etititled to bring the 
action, or against whc^ the claim lies, is beyond 
seas. 5 — ^In France, where bills prescribe in five years, 
prescription is not interrupted by minority, or any 

privilege 

• '' . ' . ' . ■'< ■ ■ ■ t 

' i792,.Ralfton a. Lamont, Fac. Coll* N*^ li i. p. 443;. 
3Poth. n. 198. 

* Poth. n. 199. — Sav. Parere 72. 

? ?ij James I. c. 16. § 7. — 5. Annac, c, 16. 
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privilege Mrhateyer,* j^ough^ for this^ tib adequate 
reason seems to be assigned; ' 

After prescription, ho summaty diligence jcan pr6- 
ceed on a bill, though the debtor's bath sfao.uld have 
proved the debt. The debt may be thus revived; but 
the document r^^mains prescribed, at least its extraof*' 
dinary privileges cease. ^ And it has been decide^^ 
that, eveii without th& debtor's oath, an onetous in- 
dorsee is entitled to demand paymeht 6f a pretoribed 
bill> although it was accepted solely for the accom- 
modation of the drawer, the accepter's subscriptioi^ 
fiot being denied* nor payment alleged* ^ 



cp*F? 



* Ord. deCom. tit. c. art. ti, 2a.<-^Sav. torn. i. eh. 6. 

Poth. n* ao6. 

^ 1804, Armftrong a. Johnftone, Fac. CoU. N^ 158. 

^ 357- 

^ xSoo, Philp A Miinc, UkL Na 155. p. 349. This caie amft 
hvfc been decided on a ipectalty* Had the ^btoTy nrfnn the action 
was brought, fimply pleaded preicriptiony without entering ii^to any 
detail about the cauie of granting the bill, he certainly would haye 
been cntHled to the benefit oi the (btnte. 
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CHAP. xn. 



OF BILLS IM RBLATION 70 J^AMKAUPTCT, 



V 



It 18 an object of consideral^Ie importance to inquire 
Into the manner in which bills are atfected by bank* 
ruptcy^ and to ascertain how faty fll^om the legal dis^ 
ability thereby cf eated^ the debtor is debarred from 
inaking any transfer of his property by drafts or in- 
dorsations) and his creditors are entitled to challenge 
such transactions. The respective claims, too, of 
{bankrupt estates on. each other through the medium 
of bills^ which are often exceedingly intricate, and 
of difficult adjustment, well demand our attention. 
The subject of this chapter, therefore, may be divide 
pd into two parts. 1j^, Whether, after bankruptcy^ 
jUlls caa be effectually drawn, accepted or indorsed 



268 OF BILLS IN RELATION. TO BAHKRI^TPTCT, 

by the bankrupt, or paid by him. And, 2dly, Upon 
what principles the claims of ranking and cross ranking 
for indorsed bills by bankrupt estates upon each other^ 
are to be, or. have by the Supreme Court been re« 
gulated. Under which divisions may be discussed^ 
at the same time, any collateral points connected with, 
or bearing in any material respect on, these branches 
of the subject. 

I. Bankruptcy is an open and public declaration 
of failure ; and, in Scotland, it is assumed as a fair 
presumption, that for sixty days before notoriou$ 
bankruptcy, the debtor must have had his failure in 
contemplation. Upon this ground, therefore, the 
bankruptcy is held to have begun at that period, to 
the effect of entitling the creditors tp challenge all 
voluntary securities, and to level all preferences con- 
stituted within that space of time. * To prevent, as 
far as possible, fraudulent /embezzlement and aliena»i 
^ tlon by the bankrupt of his property, by collusive 
deeds, laws have been enacted against gratuitous 
conveyances and fictitious debts ; * and with the view 
of obviating those unfair preferences, which a person, 

whose 

' Bell's Com. i. p. 4. &: 6. 

* AA i6zx, c. 18.— See Bell's Commentaries on the municipal 
and mercantile law of Scotland, confidered in relation to the fuhjeCt 
of bankruptcy;— A work of eitenfive informtttoo, and vpqucAv^nablje 
Rtllity. 
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Ijirhose circumstances are involved,* is apt, from par- 
tiality, or die dread of diligence, to communicate to 
particular creditors, the statute 1696, c. 5, after de- 
scribing the particulars that constitute bankruptcy^ 
declares, that * all and whatsoever voluntary disposi*^ 
tionSi assignations or other deeds, which shall be 
fouiid to be ihade and granted, directly or indirectly^ 
by the foresaid dyvour or 'bankrupt, either at or after 
, his becoming bankrupt, or in the space of sixty days 
• of before, in favours of his creditors, either for his 
(their) satisfaction or further security, in preference 
to other creditors, to be void and null.'* 

This statute is confined to deed^ granted in satis-* 
faction or security of former debts. It does not there- 
fore apply to new transactions: for a person with 
Hi^m the debtor enters into a new contract, which 
is begun and finished as one act, whether it be a sale 
of lands, or of goods, or even a loan of money in se-^ 
eurity, is in no sense a creditor at the time of enter- 
ing into the transaction, nor does he obtain lai prefer- 
ence to the prejudice of other creditors. Bills of ex- 
change, consequently, granted or indorsed for value 
received at the time, do not fall within the act ; as 
. was indirectly found in the case of Campbell a. 
Graham, ' which arose on an indorsation made with- 
in the sixty days ; wherein it was decided, < that the 

act 



* »7'3> D- Forbes, p. 646. — Dalrymple, N'*97. p.i36. 
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act of FarlUment took place, if the pursuer pro¥e4 
that the indorsatipa was for satisfaction or s^urjity of 
a pripr 4ebt, and not for present vatigie receite^ i ' 
which implies^ that if he failed in this proofs tjie 
transaction wa^ gopd. Many questions pii^^urred re^ 
specting what was to be considered as new debtSi or 
deeds gtanted in security in tenns of th^ a<;t, ^x\d thk 
modes of completing the creditor's tight* fio fiU^ 
to }and is cpmplete» till seisin or ipfeffmf nt has foI«i^ 
lowed on the ccmveyance^ And as infeftments in r^ 
)irf» not qf debts due at the tiine^ but of ti^ps^ to b^ 
afterwards contlTliCtedi were £oiin4 tp^^ tbp QCcasioi| 
or covcirt of fraifi4s> the ^t h^s declavedi tihat all 
« dispositions or oth<^r righw« gr9nt^4 for rejief or 
Security of debts tp b^ contrac^f d for thp fut^re^ Jp 
be of np force as to such debts ^» n^y b^ cpntra&t^d 
after the iBfeftment on the sgid dispp^if ion gr right. * 
However this part of the statute x^^y apply to real q^ 
heritable rights, a cicHiveyanc? of mpreables, made in 
consideration of a sum advanced, cannot be consider^i^ 
ed ad security for a former debt, merely becayse th^ 
last act of its completion was posterior to the moment 
of advance. An assignment, in security of certain 
debts previously due, and of a sum of money instanf^ 
ly advanced, executed several monthd before the as^^ 
signor's bankruptcy, though not intimated till within 
sixty dajrs thereof, was fottnd not to fall under the 

rule 
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v^q of the sUtttte, ^ And ^pofi the saofie principle^ if a 
bill bf 4rawn by a ineti;ha|3t Qn hi# correqiotident in fa- 
four Qf one wbp a4vaiice8 money for it, strictly speajcing 
it is ^eilher % security not 9 conVey^ce titl accepted by 
t^e df aw^ : yet the circumstance pf the dat^ of the 
^c^ts^fice being posterior to the advan^, will rnot 
Mtitk the creditot of the drawer to challenge it asi 
a security for « prior deht. ^ . The drawer]^ in tU$ 
case, has dofte Us pari in compkftiiig the vif^t pf the 
ere^tar, to vhom th^ transfefence it made i the pror 
euring acoepftaoce of the bill is an act to he accom- 
plished without the interference of the hankvupt* 
Bui where any tlung is required to be doine by the 
bankrupt himselfi in order to make the right efiec» 
tuat» A6 question Is more difficult^ tf the bankrupt 
inferf tifH to do thai onl^ which 4x)th parties under- 
Itood to have been done at first, and on: the faith of 
which liMB money was adyanced, the act is not xA^ec* 
tionable, nor such as to entitle the creditors to sepa-*^ 
rate die security from the adrance ^ but wh&re he 
does that which bofli parties understood he had not 
done at firet, and which he only bound himself to do^ 
it is ob|ectionaUe> and tho creditors zte ^titled to 
seduee it.^ 

Of 



i^y^y— ■ ■>■ . J ■pi m i i n 1,1 



* 1788, Hay^Sinchir, Fac CoL N"" 28. p. 45. 
^ Bellf I. 149. 
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Ol\he former case, thei*eis an example iii a ques-"^ 
tion that occurred in 1800, where a merchant- irf 
diis country having drawn bills on his correspondent 
in London for the amount of a c^rgo consigned, in^ 
dorsed away the bills for value, and A^fAy raised 
money on the faith of ' their being accepted. Th€ 
consignment was, however, rejected, and a^^eptaric^. 
'refused; upon which, the cargo wa6 given over tor 
another house inLondpn, upon whom iiew bills for 
the exact amount of the former, were drawn and in^^ 
dorsed in lieu thereof. These new bcHs'^were chal<^ 
lenged on the act 1 6§6, as given in satiflBction 6f » 
prbrdebt; but the Court refused to sttstaia the aotio!q< 
The, particulars of the cuse are as follow^ ' j / ' 

About the middle of March 179$, Siticlair S^ Wii^ 
liamson conaigned ajcajrgd of #heat bell»i}gi|lg^o^ tl^ns 
to Scott of: London^ and indorsed the .bills of iading 
to him. Upon the 16th of the same, months they 
drew ^ biirfor 1000/. upon Scott, .and indorsed the 
said bili to Allan, the defender in the cause, for va* 
lue given of that date« On th^ 18tb of dbe same 
month, they drew another bill, for': l£OQ/» upon 
Scott, and indorsed it to Allan, for. ralue' given 
of that date. The value of the cargo of wheat ex-» 
ceeded the amount of these two bills, which were 
drawn by Sinclair & Williamson upon Scott, and in«« 
dorsed to AUaiii, . in the. View of the consignment of 
said cargo. Scott, the intended consignee, refused to 

receive 
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tecelre the consignment of die cargo of wheat, and 
likewise to accept the said two bills drawn upon him 
and indorsed to Allan. The cargo and bills of lading 
were thereupon given to Ross of London^ who, upon 
the 29th of March 1796^ accepted two bills drawn by 
Sinclair & Williamson, one for I QOO/. and the other 
for 1200/., which' were indorsed to Allan in lieu of 
the two former bills drawn on Scott, the intended 
consignee. Sinclair & Williamson were rendered 
bankrupt in the beginning of April. In these circum* 
stances, the Lord Ordinary decided, * That the bills 
last granted ought not to be considered as falling un- 
der the act 1696 } ' to which judgment the Court ad-^ 
hered, by refusing a petition without answers. 

The latter case is exemplified by a cause that was 
tried in 1793, — the trustee for the creditors of John 
Brough tf.Spankie and Jollier 

G. Spankie and J, JoUie, on the 6th of October 
1787, accepted a bill along with Brough for 500/. Of 
the same date, Brough granted a holograph missive 
acknowledging that Aey were merely cautioners for 
him in the bill, and obliging himself to grant them an 
heritable security over certain property, in relief of 
their obligation. An heritable bond was accordingly 
niade out in their favouii, on which they were iiifeft, 
on the 7th December following. Brough having been 
rendered bankrupt within sixty days thereafter, the 
trustee for his creditors objected to the heritable so^ 

. R curity 



\ 
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curity, as falling under the retrospect of the act 1696. 
And the Court unanimously sustained the objection. 

Though, therefore, the payee or indorsee of an un- 
accepted bill may complete the transaction by after- 
wards procuring the acceptance of the drawee, be« 
cause, by the draft or indorsation alone, the whole 
right is fully transferred from the drawer or indorser; 
yet, it is not safe to grant bills to any person in ex- 
change for a personal obligation to give security, 
which may require his interference afterwards to make 
effectual by a voluntary deed. 

Payments in cash by the bankrupt within the sixty 

days, are not struck at either by the act 1621, or 
1696/ A pefson insolvent, discounted, by the assist- 
ance of his ordinary agent, who did not know his real 
situation, UUs which he had in his possession, to the 
extent of 272/,, and, with the money, paid the debt 
• and interest in a bond for 240/. owing by him to his 
sister, and was afterwards made bankrupt within the 
statutory period. The payment was sustained, ^ But 
no collusive payment made in this way will be consi- 
dered effectual ; as, for instance, where a bill is dis- 
counted by the creditor in die knowledge of his 
debtor's circumstances, and the money applied in pay- 
ment 

* 1733, Buchanan a. Arbuthnot, Di6L v. I. p. 82.— 
1751, Forbes a. Brebner, &c. Kilkerr. No. 15. p. 62. 

^1760, Bean a* Stracbao, Did. v. 3. p. 48. 



ineai: of hul own debt j or, ixrhare the bill, witK tlie 
isifistaiice of the creditori U discounted in the bank^ 
and the value given in baiik notes to the debtor]; who 
afterwards deliver^ theiH in pa^^ment to the^ creditor. 
For diese are eVidentlf reprAensibk modes of evad-' 
iiig the act, and ati unfair attempt at obtaihihg a pre^ 
ference within the statutory peribd. 

Where bilk were indorsed Uj a persoi^ iti Scotland 
before his bankrtlptcf, to his agent in England^ who 
was coniiderabty iti- advance for him iii a business o/ 
sdling goods on commission, and who placed them to 
hia credii, although- diey did not fail due till after se-> 
^luestratiod was- awarded against him, they' were 
found id h4 equivalent to payments of the date of the 
Indorsations; ^ 

As payinents' ly the bankrupt, are noi cdmpre-* 
bended under the term ' deeds;' soi payments 
himt caa in ap seilse be viewed as d^eds of preference. 
Bills, therefore, due to the bankriipti may be paid to 
him at any time withiu the sixty days; But by tht^ 
bankrupt statute 83. Geo. HI. c. 74. § 29. it is de- 
clared, that ' after the date of the first deliverancd' 
Upoii the petition (of sequestration), all payments- 
made by the debtor to any of his creditors, shall be 
void aod insufficient to the receiversi in the event o£ 

• s 

: ♦ • • 

^ 1790, Sandeman 6c Graham's AiSgnees a* Stein, 
Bell's Cafes, p. 81. 
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a sequestratbn taking place ^ and the trustiee shall be 
entitled to .recover the money so paid as part of tfat 
bankrupt estate. ' 

In considering the rapidity of mercantile dealings^ 
and the mutual, confidence of the parties^ so essential 
to all commercial purposes^ the question is naturally 
suggested, Whether the transactions by indorsations^ 
drafts, &c. of merchants with their bankers, or with 
each other, carried on in the course of trade, and 
without any suspicion of fraud, down to the bank^ 

ruptcy 



>*»i 



f . In England, bjr the 19. Geo. 11. c 39. ' no'peribn who is or 
fliali be really and ho/ia Jlde a creditor of any bankrupt, for or in lie-' 
fped of goods really and bonmfde fold to fuch bankrupt, or for or in re- 
fpe£t of any bill or bills of exchange, really and bomafde drawn, nego- 
tiated or accepted by fuch bankrupt in the ufual and ordinary conrie 
of trade and dealing, (hall be liable to refund or repay to the affignee 
or affigniptis of fuch bankrapt*s eftate, any money whtch before the 
iuing forth of fuch coiniliiiEon was. really and hma fdt^ and in the 
ufual and ordfnary courfe of trade and dealingi received by inch per* 
ion or any flich bankrupt, before fuch time as the peHbo receivini^ 
l^sfame (hall know, understand, or have notion of, that he is become 
tankrupt, or that he is in iniblvent circuipftaoces,^ 

If a debtor, after a fecret a£l of bankruptcy of his creditor, givel 
Mm 'his acceptance in dHcharge of the debt, Be *ttiay afterwards pay 
f4«b^ acceptance to the holder of the biU, though* nftfer the. acceptance 
ao4 before the bill fell due, he heard of the drawer's bankruptcy ; the 
giving, indorffng, or accepting a bill,> being confidered as an immediate 
{t;iyi9pnt witbin the meaiuag of the ftatnte of x. James !• which proi 
te£ts bonm fidt payments made to a bankrupt, provided the bill is ho* 
noured when due.'— 5. 7. Durnf. & Eafl. 711. 

-Jttidif A-tradeF- delivers^ biU-f9r« valuable oonfideration to ano=- 
ther, previous to an aft of bankruptcy, and forgets to indorle it^ he 
mayi&doile it after Ms baiikruptcy. Feake 50.-— Manning, p. 57. 
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tnptcy "of one o£ them^ are to be looked upon in the 
light of ! cash transactionsi or asiaUing under the ger 
fteral scope of the act ? 

A case of this ^ort.ctmeto be .determined in 1791. 
Stetn, an extensive distiller at Kilbagie, had a variety 
of dealings with $ir William Forbes & Co. bankers 
In Edinburgh. Sometimes^ the bi}l^ discounted by 
Stein being considered as cash, were immediately car- 
ried to his credit in his account current;, but mote 
freiquently, no credit was gi?en (or th^ contents of 
the bills indorsed to or deposited with the Cprnpany, 
till they were paid by those who W^re in^mediately 
Uahle for them. Stein, on the 28th Febniary 1 789, 
was rendered bankrupt. On the 29th December 
1787, being the sixty*iirst day before the bankruptcy, 
the sums due. by him to the bank amounted to 9868/. 
10s. 5d; ; but the Company held in their hands bills 
and other securities deposited by Stein to a much 
larger amount. During the sixty days, howeve;;, 
which immediately preceded the bankruptcy, Sir Wil- 
liam Forbes & Co., having no suspicion of Stein^^ 
failure, advanced large sums for him. At the date of 
the bankruptcy, the balance against Stein w«as 34,6S6/. 
lis. iOd. Besides, in consequence of bills due by 
him, which had been discounted by other people at 
the same banking house, he was debtor to the Com- 
pany in a further sum of 15,000/. But during the 
^ame period, he had deposited bills to the amount of 

R S 18^458/. 
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18|458/. Ss. 4d.; so that die advances exceeded tlie 
deposites by 6>309/. 13s» Id. The sums deposttei 
within the sixty days, being 18>458if. 2s« 4d«, wefe 
challenged under the act. But the Court were un- 
winiously o( opinion that the case did not fall under 
the enactiTient) ftud r^elled the objection to die claikii 
of Sir William Forbes & Co. » ' 

The decisiof^ in this case went fsti^telf «|poo the 
specialty that the payments within the sixty day^ had 
notonly equalled but exceeded die value of the fifidor- 
sations % so that, instead of a preference or advantage 
|)eing given to Sir William Fbibes in Co., diey would, 
if restored to thdr situation a6 at the commencement 
of the si3tty days, have been great gamers. ^ 

Btit so strictly is the statute applied to securities 
•Ibr former debts, that the shortest interval of time be- 
tween the advance of the jnouey and the granting of ^ 
security not originally stipulated or relied on, is fatal 
to the preference. 

A large advance y^^as made by the Royal Bank tCj 
fiertram Gardner & Co. at a time when they were 
exerting themselves to avert the bankruptcy which af- 
terwards overtook them. This advance was made at 
ten o'clock in the morning. In the course of the 
' forenoon, 

* . ■ , * * . 

* The Truftee for Stein^s Creditors a. Sir WiDiain 
J!orbes ^ Co., Fac. Coll. No. 169. p. 343. 
f Bell, v. I. p. 161. . 
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fotenoont die bank began to fear for the credit of the 
house^ ind haTing msisted for security, Bertram Gard<^ 
ner & Co. deposited bills with them to a large 
amount* This was challenged upon the statute^ as 
the constitudoQ of a security for a prior debt. When 
the cause came into Courts it was the general opinion 
of Ae Judges, that the security was objectionable in 
SO far as tt applied to prior advances } upon underr 
Ending whichi the Royal Bank at once renounced 
any claim upon these bills as security for the prior ad* 
vancej so that the question did not come to judg- 
ment* • 

Aa bills deposited in security within the sixty days 
may be redemanded by the b^krupt's creditors, so, 
there pin be as little doubt, that bilU indorsed or de- 
liTered in payment of prior debts, within that period, 
fall likewise under the stat^ie. It. has been well ob- 
9ervedi that a debtor <may gratify a favourite creditor, 
either by drawing a bill in his favpur upon some of 
his debtors^ or by indorsing to him a bill which stands 
in his person^ But if the act do not strike at such 
ileeds as these, it is plain that a trader has it in his 
fow%Y, upon the eve of bankruptcy, and within the 
^ixty days, to distribute among his favourite creditors 
the whole of his circulating capital, except the goods 

R 4* in 



' July 1796, Hotchkis truftee for the Creditors of 
Bertram Gardner & Co. «. The Royal Bank ; Bell, 1/162. 



980 OF BILLS IN RELATION TO BANKRUPTCY* 

in his warehouse ; nay, even these also may be thu^ 
disposed of, if be choose to sell them, and fake tim 
bills for the price payable to the creditors. It wew 
therefore a great imperfection if the statute did not 
include such deeds ; but the words are fully adequate 
to include them ; and the spirit of the act is strongly 
applicable. The act strikes against ^ all dispositions^ 
^assignations, or other deedsj made and granted in fa- 
vour of creditors, either for satisfaction or further si^ 
curity, in preference to the other creditors ; ' and an 
original draft in the creditor's favour, or an indorsa* 
tion to a draft in which the bankrupt is creditor, is 
strictly and properly ^n assignation for satisfaction or 
security, in preference to the other creditors.* It 
was accordingly decided in a question that occurred 
in 1700, ^t a bill dravm in favour pf a creditor 
within sixty days of the drawer^s bankruptcy, was rc- 
4ucible on the act 1696. ? In the case of Campbell 
a> Graham, already quoted, the question again occur* 
red. An indorsation by a debtor to his creditor 
within the sixty days, was challenged on the statute. 
The Court found, < that the act of parliament 1696 
concerning bankrupts, takes place if the pursuer prove 
that the indorsation was for satisfaction or security 

of 



* Bell, y. I. p. 169. 

f purward a, Wilfpn^ Pl^* Y* h P* ^^* 
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of a pvior debt^ and not for present value received. ' * 
A similar judgment was pronounced in the year 1780. 
Fletcher indorsed two bills to Campbell &: MacGib^ 
bon who were his creditors. Another creditor, b&» 
fore the expiryof the sixty days, rendered him bank- 
^rupt, and brought an action of reduction of the in- 
dorsations against Campbell & MacGibbon. die in- 
dorsees. The foregoing cases were foimded oa as de- 
cisive of the question. The Lord Ordinary found the 
bills subject to be reduced upon the act 1696, and the 
defenders liable to repeat the payment of them which 
they had received, for behoof of the pursuer and the 
whole creditors of Fletcher.^ A distinction was 
hinted at on the bench, between the case of a credi- > 
tor dwelling at a distance and one at hand receiving a 
payment. This distinction, however, has be^n since 
disapproved of; and in a case decided 20th May 1794, 
MacHutcheon a. Welsh, the Court held the rule to be 
general in ifts application to al} indorsations whatever. 
The case is not reported. ^ 

It must therefore be concluded, that drafts by a 
i)ankrupt upon his debtor in favour of a prior creditor, 

or 



\ 



* I7i3> Forbes's Deciiions, p. 646.— Dalrymplci 
Kg. 97. p. 136. 

^ Campbell a* MacGibbon, &c. Fac. Coll^ N®. 125. 
p. 230. 

« Bell, y. I. p. I7|y 
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cr. indorsations to such creditor of accepted bills in 
the hands of the bankrupt^ are, in the sense of the 
•act of Patliament, assignatioiis in security or pay- 
menti in preference to other creditors, and so redncibk, 
•if within sixty days of the baakmptoy. But though 
'IhIIs mdbrscd in this way be redadbie in the persmi 
of die creditor to whom diey have been indorsed, are 
diey, or.ougfat they to be so, in the hands of an oner«« 
tnts and bonaj/Ue bolder, to whom they may hare been 
aftenvards ttansfened i This question, which is not 
without difficulty, seems netrer to have come under 
the cognkanoe of the Court* To reduoe an indorsed 
hill of this description, in the hands of a bona fide third 
'party, into whose possession it had come for vatoe^ 
would certainly be inconsistent with the freedom and 
security of commercial dealings, and the acknowledg- 
ed pririlege of bills, of being in the hands of onerous 
holders, exempt from any latent exceptions. And, at 
ihe same tbate, nothing would be more easy than for 
the creditor to indorse away for value the bills he had 
^S received from the bankrupt, which would be a 
means of defeating the very purpose and -spirit of thfe 
act. The creditors of the bankrupt might, no doubt, 
in all cases, have a claim against tha original payee 
or indorsee for repetition \ but, in the event of his 
failure, they would be deprived'of this resource, fmv 
dier than ninkin^ On his subject $ and the funds thus 
disposed of by way of preference being in the hands 

of 
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pi third parties^ would b^ irretrieTaUf Idsc to die 
^tate. For this» ho^rever^ there ^eems to be tio re? 
medj ; for I should be inpliaed 1m> hold (thoi^h cer* 
tamly with 6<H»e diffidence}, that a bUl 4)^awii or in^ 
dorsed within the sixty days, is not reducible under 
the a^ ill U^ person of an 0nerpi|s axid i$naj^ tliird 

If 



1^ 



* A good deal of argument might be ufrd on both fides of this 
queftion. Upon the one hand, it might be faid, z. Tlut as t3ie 
words of titt mCl expftfsly declare all oonveyamwc k^ the bankrupt^ 
within the ^ 4ays, in payment, ^. to be void and mill, the radt- 
tal titration tfiereby created cannot be don^ away by any fubieqoent 
transference : what is void in its origin, cannot be rendered valid bf 
any thing don^ to i^ afterwards. %, That the general bcne6t to re- 
^It fr;6tti enforcing the (latute, and preventing the undue alicnatioa 
fit the ban'krupt's property to the prejadioe of the body of his credi- 
tors, woufd greatly preponderate over the diiadvantage to which it 
iBig^t oectlfonapy Mpoie indWiduali \ sind^ at gU rrents, a Urn fde 
indorsee is not without remedy, for he may fue the indorier it&m. 
whom be receivpd the bill. Sut, on the other hand, in iupport of 
the opinion given in the text, may be arged, i. The anpoiicy ^ 
C^CJMPg opHHiicnriJi ctoufidpoce, and dimininiing the free carioiey of 
hills ib peceflary in trade. %* Th^ total impoflibility, in many ca&s^ 
of reducing documents of fuch rapid trani\niftlon as bills of exchange^ 
{a t^e hand* of diOant holders, j. The pectftior barddxip of nuddi^ 
an inoooeot pcribn,) w.bo mud always be fuppo^cd to he unacquainted 
with t{)e trania£tipns of anterior holders, fpfier for the ads of anotiwf . 
And, 4. That the analogy, in the prefent ak, and th^t iA b3ls iiot 
Cambig debts, doci not hold ; for, in the one, it is the aooepcei' who 
challenges the bill as being given for an unlawful confiderationy which 
rendered it void ab inith as to bini : in the other, the creditors of the 
Arawer or indorier mud attempt the redudion ; and it is not very eafy 
to pe r e eiv a how theaeccpter is to be (l o p p e d from making payment t^ 
fliefM>ldery or on what principle the latter i^ afterwards to be made 
to refnnd to people he never heard of, the contents of a bill fqr which 
he had antecedently given full value to a totally didinc^ peribn. 
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If an indorsation to a bill have been given, not iq 
security or payment of a prior debt^ but partly for 
money advanced between the date of the indorsation 
and the bankruptcy, it will be sustained to 'the extent 
of the sum advanced. 

The estate of Bumstde was sequestrated on the 
27. April 1793, and Ogilvie appointed trustee for thjp 
creditors. Burnside was, at this time, in an account"* 
current with Robertson, 

179a. Dr, 1793. Cr, 

I)ec.io.ToRobCTtfon*sac- Mar. 9. By Archibald 

ceptance withotit Mutr's bill 

Taine - * L. 400 indorfed to 

J 793. Robcrt/bnL.400 15 3 

)dar.i4.Toca0i • - * *6o Aprillj. By caih - - 197 1% q 

Balance due 
to Robert- 
ion - - 6x IX f 



L. 660 L.660 o 9 

Ogilvie brought a reduction of the indorsation to 
Muir^s bill on the act 1696. It was pleaded by Ro« 
bertson, 1j/, That the act did not apply to the indor* 
sation in question ; and, 2dlyy That at least he ought 
to be allowed retention to the extent of the 2601. af^ 
lervards advanced by him. The plea, as to the first 
point, was repelled \ but the compensation was sus** 
)Uined to the extent of 260/. * 

Though bills could not be drawn or indorsed in 
j^curity or payment within the statutory period, it 

wa9 

* '798, Rober^fon u. Ogilvie, truftee for Bumfide'jl 
iCreditors, Fac. Coll. N^ 91. p. 2io« 
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was thought they might be granted as a mere voucher 
-and acknowledgment of debt^ which being simply an 
expeditious mode of constituting the creditor's xlaim 
without the expense of legal procedure^ was not to 
be considered as a transference of, or bestowing any 
right over the funds in preference to other creditors* 
Accordingly, a person having granted a new bill for 
the amount of one that had been protested, including 
the interest and charges, it was sustained in a compe- 
tition with another creditor* ^ And, in another case» 
a person being debtor to his bankers in several bills 
which had been dishonoured, offered the bankers, in 
security, a vendition to a ship, which, however, they 
refused. On this, he applied to a gentleman, who 
agreed to interpose his security, by joining him in a 
promissory note to them ; and, in favour of this cau- 
tioner, he, on the same day, executed a vendition of 
the ship. Within three weeks of the transaction he 
became bankrupt $ and an action having been brought 
by the trustee on his sequestrated estate, for setting 
aside the promissory note granted by the bankrupt, 
and indorsed by the cautioner, the Court found, that 
the promissory note did not fall under* the statute.^ 

But 



3 1762, Cowan tf. Truftees of Mansiield, Diet. 3. 6o. 
Fac. Coll. 74. 167. 

. ♦ 1790, Swtnton't Trudee a. Sir WHIiam Forhe$ & Ca Fac. ColL 
Ko. Ii6. p. 220.— Dobicy after inhibition had been executed againft 
blin by Dotiglas Heron & Co., slanted a bill to Brown, inAcad ot 

000 



Bnt by subsequent dedsions on analogous poults, tfa# 
principle seems to be established^ that a bankrupt 
cannot, in any respect, alter the situation of his cre^ 
ditors ; that no deeds ought to be executed by him 
that may have that tendency ; and that it would be^ 
dangerous to support any deed of that nature. ^ AK 
deeds that may be a cover to fraud are struck at hf 
Ae statute 169^. Bonds of corroboration, bills aar 
documents of existing debts, and deeds of a stmHar 
description, may be instruments of fraud, by enabling 
a creditor to accelerate his diligence, and get the star^ 
of others. The debtor may act fraudulently in re- 
. fusing them to one while he grants them to another ; 
nay, from its mere secrecy, the acknowledgment of ^ 
a debt may be fraudulent ; whereas a legal constitu- 
tion by action being public, would have given intima<* 
tion to the other creditors to take similar steps. lit 
short, the purpose of the act is to avoid and preclude 

all 

one of a date lon^ prior to t^iat diligence, and which he then retired* 
On this new bill. Brown led an adjudicatbn again fl Dobie*s eftate} 
in the ranking of whoie creditors, Douglas Heron & On objcAed, that 
the bill in queftion having been afield by their iuliibition, the dili« 
gence which followed was void. To which it was anfwered, that the 
Uil did not conftitute a new debt, being only a renewed document of 
an old one^ againtl which the inhibition could not (Irike. The Lords 
fcpelled the obje^on. — X7S5, Douglas Heron & Co« it. firowta* Fac 
Coll. No. 233. p. 349. 

* 1791^ Creditors of MacKeOar a. MacMath, Fac* 
Coll. No. 170. p. 345. — 1793, Creditors of Dunbu* a* 
Gnmt, ibid^ No* 6u p. i33« 
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^l questions of actiial fraud in such caseSs by esta- 
blishing a rule, which, by its general application, may 
stifle fraud. 

A bill or indorsation, to be liable to challenge, 
must be granted either after the grantor's becoming 
bankrupt, or in the * space of sixty days of before ;^ 
and as the acceptance of bills payable after date, and 
indorsations, are seldom dated, it might be some- 
times difficult to ascertain at what time the accept- 
ance or indorsation was made. To obviate which, 
the Court, as has been already observed, seems to 
have sanctioned the doctrine, that an acceptance or 
indorsation, ' when not dated, is to be considered of 
the date of the bill ; and, if it be dated, is to be held 
as of diat date, till the contrary be proved. * It was 
observed on the Bench, in the case of the Thistle 
Bank a, Leny, 1794, where a dated indorsation, of 
the handwriting of the indorsee, was objected to^ 
that, by means of an indorsation, the act 1696 might 
be very easily evaded. But to this it was thought a 
sufficient answer, that the danger struck equally both 
ways 5 for if the consequence of repelling the objeo* 
tion was to give an easy method of evading the act^ 
the sustaining of it might throw loose transactions 

settled 



«mA 



" Ch. 5. p. 135. — Ch. 9. p. 207. 

* Kennedy a. Arbuthnot. — Roffie a. Ogiivie.«<^Sinidi 
a* Home. — ^Thiftle Bank a. Laay. 
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settled by indorsation, not only daring the period of 
sixty days, but even for years preceding the bank- 
ruptcy. ^ In all cases, however, it is in the power 
of the creditors to do away the legal presumption of 
the acceptance or indorsement being of the date of the 
bill, by a contrary proof; and the examination of the 
bankrupt in sequestrations, together with the books 
of the parties, generally Contributes to ascertain this 
point. As to the mode of computing the statutory 
period of sixty days, the rule appears to be this. The 
day or date of the bankruptcy is to be excluded, as 
descriptive of a period of time which is indivisible ; 
and the sixty days preceding are descriptive of an- 
other and prior period, which is to be reckoned back- 
wards, from the commencement of the day on which 
the bankruptcy happened. An indorsation or draft, 
therefore, executed on any part of the sixtieth day 
preceding the day or date of the bankrtiptcy, will fall 
under the act. 

Frauds, by which undue preferences may be cre- 
ated in. contemplation of bankruptcy, if not expressly 
guarded against by the statute, or comprehended un- 
der its spirit, may be reduced at common law, .Thus, 
Provan & Co. bought goods from Marshall to the V2h 
}ue of 2S6/. I and when called upon for the price, or 
bills at six months, which they had engaged for, they 

defended 
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3 Gh. 5. p. 135.— BtUy I. 190^ 
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ikinidtd diemsdtvesy by Mtiag of biUs of MafshallV^ 
"indocsed to them by Hamilton ft Cb.| to wkoim, ia 
iriMftty they had granted a biU for the amocmt of ther 
ifidotsa(dailt^ These wa^ aocrie doubt res|»ecitng th«^ 
d«te of th^ sale. If poaiterior to the indoraatton $ thsa 
as Prolan ic Co. woald hme been creditor^ tk> Mzt^ 
shall at the date of the sade, and as KaarshaH wats xnadtt 
battkvupt withm 3ixty dsiy<> the &ile wou:ld hare bead 
struck at as a secitrity to ftwsai it Co. for a prioi 
debt ; and of this i4) the judges wtfe clear. But Hf 
on the othei' hiati, Afs inSmf^zAon uns posterior to 
the sale^ ; then, akhough the Cade fell laot under the 
statute, it was expensed id challenge as a detiee to 
gire security to Aafftitton & 06^ i ProvaA Si Go. gec^* 
ting right to their debt for 1^ purpose of compensal« 
ing or setttrtg off <he debt due by &eot against it, 
1%e Court gate judgmetift fot the price of the goodSj 
tefizsing to admit the compensation of set offl * 

In connexion with die present sabjedt, it may liof 
be improper briefly to n^DtJce some of the other points 
in the general doctrine of bankruptcy, by which bills, 
in common with other fmids, may be afiected. The 
enactments against fraudulent alienation and unfair 
preferenceSi were made to prevent an undue distribu- 
tion by the bankrupt of his undoubted property ; but 

S where 
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*' 7794, hCarihall'i Truftee tf. Prot>aa ft C^, Fac* Celi^ 
N*9^. p. axa. 
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where the property is not itidisputably rested' m tfi€ 
bankrupt, as in the case of an uncompleted sale or 
bargain, and claims arei advanced by third parties^^ 
questions of right will necessarily arise between theiok 
and the creditors ; for the adjustment of which, an^ 
other set of rules must be adopted. To the comple- 
tion of the sale of any property, and to vest a right in 
the purchaser as proprietor, tradition or delivery, ac- 
tual or constructive, is necessary. But after a sale of 
personal effects has been made; the seller may have 
good reason to beccmi^e dubious of the buyer's cir^ 
cumstances ; in which case, he is allowed to seize 
and reclaim hi& goods in the way to their destination^ 
axid before a legal delivery of them has taken place# 
This is called stoppage in tr'amitit. Under similar 
circumstances, is it possible to stop the payment of 
bills? Avery usual way among merchants of set- 
tling for the price of goods, or satisfying a demand^ ^ 
i» by a draft or order on a banker, or a bill drawn on 
ajxorrespondent in favour of the creditor to whom 
payment is to be made.. In such case, the acceptance 
of the order, as has been already remarked, is the com- 
pletion of the transfer. Such draft or order, however, 
may frequently be given before the goods have been 
delivered to the drawer, or the equivalent and stipu- 
lated value received by him \ and in the event of the 
failure of the person to whom the draft has been de- 
Uvered without having paid value, the question mightr 

. ;. . qccur^ 
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Occur, whether^ if the bill still remained in his handsi 
stoppage of payment might not be slccomplished ? 
Or, to take another View of the subject, suppose that 
I have, for the accommodation of a person holding 
bills at long dates, given him a draft on my banker in 
XiOndon; that, immediately thereafter, the accepters 
of the long-dated bills fail, and involve in tkeir ruin th^ 
payee of my draft, may I not stop paynient of my draft 
^t the banker's, or countermsind my order on my own 
correspondent ? Upon the same principle as that on 
which goods in transitu may be stopped by the sel- 
ler, it would be difficult to assign a sufficient rieason 
why payment of a bill of this description might not 
be prevented ; for no third patty being concerned, the 
privileges of bills are out of the questioii. And per- 
haps the same principle might apply to the indorsation 
of an accepted bill in the same circumstances, the in- 
dorsee failing without having paid value, and the bill 
continuing in his hands unindorsed. ^ 

Bills too, indorsed and remitted to ^a factor for a 
specific purpose, or deposited for a special appropria* 
tion with a banker, ^ are npt, in the event of the fac- 
tor or banker's bankruptcy, to be confounded with 
his general property, which is to be divided among 
his creditors, but may be traced and redemanded by 

S 2 the 
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* Bell, V. 2. p. 142, ,i43. 
^ IM4 p. 20 1 « 209* 
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the oivner, provided they cam be got at before Agj 
are transfeired to third parties, and before the money 
due apan diem is recerred fay the baobapt> and biend* 
ed with bid coiranon funds, so as to be undistiitgiiishk 
Me from fhem. At leasts tins has been fotind ia 
England, wherip cases of this natsre axe more freb> 
qntetit ; and it is ti^be presitnied, Aat otic coasts would 
determine oo the saiD^e giDunds.. 

Jenner wsa employed as: atn s^ent or bonlcexy by 
Zink, who dfe^ hi\h on him imder an agtcement to 
make remitfanees to answer the same when d«e 
Jenner sent (Nov. 1776) an aiccoiiaiit current inchiding 
an the accepted' bitts- running coi hhn. mp to 30di No- 
vember, amottnting to l,022i» and mating the balance 
due to Inmseif 1,1 S7/. Zink sent first a bill for ISti/.^ 
then one for SOOA, asid^ ocb the same day on which 
they were sent, Jenner became bankrupt, without hav« 
ing paid aony of the drafts, which Zink himself wa^ 
obliged to retire, Zink owed Jenner on the bill ac** 
count, commission, &c. 19^; and the bills for 450A 
were, whe» they came to hand, deposited by Jenner^s 
clerk, with Staples & Co», who wtote them short in 
Jenner^s book. ' The plaintiff clahned his 450/. under 
deduction of the 195/. &c.; and the Court found him 
entitled to it. The bills were held to be merely de- 
posited with Staples & Co. and to be in Jenner's hands 
as factor till paid, in die nature of goods unsold* 
Zink viTJw Walker^ 2 Blad^t 1154. 

Where 
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Where the iatercour-se between a merchant and a 
banker resirfves inrto a general account, ao ai to reiii. 
iler it impossible in their transactions to follow out 
any specific appropriation of bills deposited by the 
merchantt he must^ in dhe event of die banker's fail- 
ittg in his debt, rank as a common creditor on the 
^tate. But if each specific appropriation can be 
clearly made out as to any part of the bills or funds 
in the banker^s hands, it may be presumed, that the 
doctrine above adverted to relative to depositation for 
tfpedal purposes, will so far apply. There can be 
little doubt, diat where the bills deposited are oego* 
tiated by the banker with third parties, the original 
owner cak have no claaim to i^cover against such third 
parties. And even where an express purpose of d^ 
jposite was evinced, bills were found xxxt recoverajble by 
the owners, though they had been only transmitted in 
a general way to another house, the partners of which 
were also partners of the;^ house of the depositaries. 

Bills were put into the hands of Livefpoot bankers 
for the purpose of their providing for the payment of 
other bills due at a house in London. The Liverpool 
bankers sent the bills to the London house on the ge^ 
neral account between the two houses. Soth houses 
became bankrupt before the bills thus to be provided 
for fell due, and the d^sitpr of the bills was obliged 
to pay his original stcceptaac^. He claimed delivery 
pi the deposited bills ^ and as he would clearly have 

S 3 been 
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been entitled to this^ had they remained with the ori« 
ginal depositaries, so would he as clearly have had no 
claim after the bills went into the hands of the Lon<» 
don house, had there been no privity or connexion 
between the houses. The great doubt was, whether 
the partners of the London house, being partners of 
the Liverpool house, made such privity as to alter the 
latter rule ; and the Court found it did not. ' 

Where bills have been taken by a factor in his 
own name, for the price of goods sold for his consti^ 
tuent, the latter, in the case of the factor's failure, 
has a right to the bills, * even where the factor insures 
the debts, and is of cpurse directly bound himself to 
the principal. ' In the same manner, bills taken by 
an executor in his own name, for part of the execu- 
try effects, belong, not to his creditors, but to the 
next in kin of the deceased. 

Murray was executor to Sir James Rochead; 
and having taken the assistance of Gordon in rece» 
yering the estate, a balance was struck upon Gor<* 

don's 



' Bolton V. Fuller, &c. 15. June 1796. — Bell, 2* 2ii« 
* IbiJ. 223. 

3 Jit J. 226. In this cafe, however, the perfons con* 
traf^ing with the fa6lor in his own name bona Jide^ are en? 
pitied to compenfate tUp fum they pwe by the fa^Qr'a 
debt to them. 

In * I i . l . ' . t 
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rfon*s intromissionSi — a bill granted by him to Mairay 
for 286A payable to order^— -and Gordon completely 
<iischarged. Murray died with this bill in his po^ 
session ) and some of his creditors having attached it^ 
the question arose^ whether they or the next of kin 
of Sir James Rochead, had the preferable right to 
the bilL Tlie Court found, < that there was suffici- 
ent evidence that the sum contained in Gordon's bill 
was part of the proceeds of Sir James Rochead's exe- 
cutry ; and therefore, that Sir James Rochead's next 
of kin are preferable for the sum in the said bill, bcH 
fore the other creditors of Murray. ' * 

It has been stated, in general, that where' bills 
are remitted to a factor for a specific purpose, and 
can be clearly traced in his hands, they are the pro- 
perty of the principal, and not of the factor's credi- 
tors. As illustrative of the particular and discrimi- 
native application of this doctrine, the foUovring Eng- 
lish case may be jgiven. 

Sayers, paymaster of the forces in the island of 
Dominica, wrote to Cheap & Co. of London, to pur- 
chase for him certain kinds of foreign coin, and en- 
closed for them bills upon the paymaster-general for 
16,000/. For this amount, he desired them to give 
him credit, . and he drew upon them for 2000/. 

S 4* Qieap 
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* 1 774, Sir John Baird u. .Murray's creditors, KaiBf 
Jleqi. Pec* N° 51. p. 78.— Di£l. N*" 3. p. 149. 



fCfasap fr Co. discoi^nted the ]biIU; oDd Opt beii^% 
^Ifi to jprpQiap the cpin m £ii^n^ tb«y ineaoMtterf 
5000/. to Peter & Ck), at lisboO) yrilh di^eetioiis Id 
^^urclia^ |ji^ ooifi "prvitcif pr, if not fx> be prpcii£e4» 
to return the incmey in goo^ biUs. Thef tf<x9rwaar4| 
^n^ a similar s^^ |vitb liie «afO^ ^nectioi^. Kf)t 
being ^ie to pn>cuxe the pdaot fietor & pp. s0Q| l^icfc 
^ mooey ip good (lilk, not iiidorsed by tiiem ^ inM| 
Cheap fc Co. haying ^oiyvi |»aQkrupts, thofe faitt; 
ome into the hands of the a^ipiees, and Sayer? p^ 
litio^ed hay^ them delorered up, a^ fioecificaily Us 
property. Lord pfaancellor Lcniighhoixm^y in ^^cidi- 
ing this ca^e, poeeedied upon the ipihwing giroiinds^ 
l^, Thsft the money was fent &r a |ra]ticitiar pmw 
pose to plifap ^ Co. ^y^ That thp potrp^ponif: 
•cnce dunsned the CBinittaniie by iAmoi tp Li^pn to 
^ave be^n pade for the specif purpoai^'of Reputing 
die trust) by making th|^ poixhask ddly^ That if 
the coin had been returned) it l^ronid hvre biean ape- 
icificaily thf^ property of Sayers* and opt a f^eral 
debt, bensg purchaAfsd by bis isrjte with |Dsmey re** 
pitted for die purpose. 4|hiy, That if £ayera had 
gone to Xii6ibon9 he might haye stopf tth|3 tzaasaetinoi 
9AI taken bills instead of the aom opdered. Sthir, 
That ^he bijis, when sent to London, m^b aqvally 
'Well haye been taken by SayerSy had he been there ; 
|md, tm the ^h^, that the right «f Sayers to ,^e 
HUs should be allowed. His Lordship at the same 



faf»e acknowledged the ca«e ^ be diffipn)^ and <£- 
lered |K> takie it iov fuither cpn^idecatioa. Tbe gesfiv 
1*1 ^ipimd of hi^ decision wu this^ ^ that the mowf 
pcqi^iiRed an identityi and a distinction from the ntt 
pf the iiii)d| by |^ a^plij^tiian ^ ft id sendii^ it t9 

{I. fo afcranftng the mutual daims of banknifil 
f^tate«i armng hotsk biU transaction^^ and what it 
called cross paf>er» many perplexing fH^ulties^ and 
l^movt insoluble caaeS| present themsfdvea. The 
f wlMg of ti^ese debts frequency involves questaone 
^ venditioni fompensationi iodemnificadon^ and rur 
jief of a very compjiez and kie?ctrical|k oatttver The 
^raat «bJ6cf is |so asceftain and apply j^ome equitable 
jmk^ whici^ fB^^ embia4}e |he g|Eeat4»aas of ji^eipao*- 
4;i)e catpes 'of ^k description^ but this k has beeii 
Ibuad no -ea^y imf^T^ fo <do. The ||eo^raI prinqple 
wiw^ xegu^ales the doc^rifie of rawldng, i^ tibat m 
l^smel 4«bt 'C^ be raiiked and pi^oyed pore ihaa 
imce ugaiiist ithe benknipt <estat^ or be noade the 
l^ound of « double clafm^ so as to draw a larger di^ 
iridead tl^aii any other personal debt. Th^ app]ka» 
fjon of iitis mfe to common claiaM> is sufficients 
lainmns and easy. A cseditor^ by bUl» is e»tiljed lm 
|90k fKgm die bankrupt ^subjects lof the whole pve^ 

ioedi*^ 
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f £x parte SayerSi 5. Vefey junior, 169, — Bell/ 2* zz^ 
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ceding parties in the document, and to draw frani 
their respective estates a- dividend corresponding to 
the debt, as he has an equal claim of recourse ^ 
gainst them all. Where bills too. are paid away, or 
granted in the regular course of trade between two 
persons, and negotiated by them with third parties^ 
it is evident that, in the case of the bankruptcy of the 
former, the holders of the bills have a nght to rank 
on the estates of the debtors, and draw from each of 
them such dividends as the e$tates may yield, till the 
debt be extinguished, or the estates exhausted. Where 
mutual accommodation bills have been given, and the 
creditors alone of the bankrupt parties are concerned^ 
these bill$ must be placed against each other, <^ither 
in the way of compensation or retention ; and this 
holds though the estates may pay very unequal divi- 
dends;^ Where these bills have been negotiated with 
third parties, the holders of the bills must rank oa 
the different estates, aiid draw the usual dividends \ 
in which case, no claim of relief is competent to the 
CMie bankrupt estate against the other, on the footing 
of a disparity in the dividends ; that disparity being 
a mere matter of chance between the two estates* 
But another fundamental rule of ranking is, that by 
no contrivance can a creditor have hi§ claim enlarged 
against the conunon funds beyond the consideration 
given for it. Now, in the exchange of accommoda- 
tion paper, it is sonietimes extremely difficult ta guard 

against 
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fiigainst or prevent double ranking. In a cross bill 
transaction, the only consideration given by one of 
the parties for the bill which he receives, is his own 
note. If he discounts the bill, and the parties be- 
come bankrupt before it is taken up, both the holder 
of the bill, and the holder of the note, rank upon 
his estate, which is in effect a double ranking for the 
same debt, in whatever shape the documents may ap* 
pear ( and if this be allowed, it is not easy to see 
how a limit can be put to it. For, if the bill will 
not discount with the names already upon it, he may 
get it fortified by four or five additional names, to 
each of whom, in return, he grants a separate note. 
AH that he draws on procuring the bill discounted, 
is 20s. in the pound; but, upon his failure, six or 
seven creditors will be entitled to rank on his subject 
for the precise same debt ; so that if the estate gives 
4 or 5s. a pound, about 30s. in the pound may be paid 
on that debt, while the other creditors only receive 
4 or 5s. on theirs. It is true, that payment of the di- 
vidends on contingent claims is suspended, till it ap- 
pear how far the claimants have been burdened widi 
the debt for which they claim. But suppose that some 
of the holders of the above mentioned notes have ;i1j o 
used them as accommodation paper, and transferred 
them to onerous and bona fide indorsees ; it is mani- 
fest, that these indorsees are entitled to rank and dtiw 
^n immediate dividend j and if the whole notes have 

beeq 
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been so lised^ (which k eapposing an extreme ca8e}| 
SOs. per pound, as above stated, may actually be 
drawn upon a debt that has only produced 20s. in the 
pound to the bankrupt estate. 

That there is considenbde dsmger of douUe raixk* 
iQg in cross paper transacttons, arising from undue xcm 
teation or other inequalidesi may be ^fathered from 
At following case* 

The Scotch house of MacAIpdne & Ccu, and the 
English house of Livesay Hargrave 8c Co^ ?gi^ 
that m exdiange of bUb should be made betweesn 
^em, vith the view of su{y orting «adi other's cr^ 
iUt Accordingly MacAlpine k Co. received frona 
&fi £DgItah house, bills to a large amount, drawn by 
themf and accepted by Gibson & Johnston; and 
^sre in return their own acceptances and indorsed 
UUs, many of which came into the hand^ of Gjfason 
A JcAinstofu {n this latnadon, the whole parties 
became bmknipt. Bills accepted, drawn, or indoors^ 
^ by MacAlpine $c Co. to the extent of about 
25,000/., were at this tiyne in the hands of Gibson 
& Johnston ; and the assignees of their estate, nn- 
der a commission of bankruptcy, enlered a claim for 
diis wm upon the estate of MacAlpine & Co. To 
tlus daim it was objected, that bills accepted by Gib» 
son & Johnston, to the extent of about 22,0OOA, had 
been put into the hands of MacAlpine ft Co., whidi 
they had indorsed, and which| not having been retired 
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If tde aceeptef Sy w«re noii^ ranked on the estate of 
Mac Alpine & Co.^ and that therefore their amoMH 
feB to be retained and deducted from tbe ckdnn of 
Gibaon 8t Johnston, vho covtd ontycank £or die 
balance, being about 3000/. The holders of th|^ biHs 
accepted b]F Gibson & Johx»ston, had al^ claimed 
on their estate, and had drawn a dividend of 6$. 8d* 
in the pound. The estate of MacAlpine & Co. had 
paid nothing ; but it was stated as pretty dear that it 
WOttM yidd Ss. 6d. per pound* 

The Court * found, Azt to the amount of the ae-* 
eeptancesp due by Gibson & Johnston, the plea of 
retention was well founckd ; and that, dl) relief n 
given to that amount, the assignees under the conw 
mission of bankruptcy awarded against Gibson Sc 
Johnston, are not entitled to be ranked upoa the se&« 
^estrated estate^ of MacAlpine Sc Co. ; and so fat 
sustained the objection in Question. * This decisfoxi 
was akered on an appeal ; and the House of Lordd 
* ordered smd adjudged the cause to be remitted bade 
to the Court of Session, to rank the appellants^ pnv^ 
^ant to their claim, and to proceed furdk^ in dl# 
case, according to justice* * ^ 

It was observed in this case, that if MacAlpine 
& Co. had stitl been possessed of the \ffBs aS Gib* 
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^ 17949 Curtis a. Chippendale, Fac. ColL No. 140. 
p. 3x8. — Houfe of Lords, 23. February 1797* 
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son & Johnston j they would no doubt have beed 
entitled to plead compensation against the claims 
But by indorsing them for value> they had transfer-^ 
red their tight in them to the holders, who had ac- 
cordingly ranked for them on Gibson & Johnston's 
estate, and drawn a considerable dividend. If in this 
situation, MacAlpine & Co. were entitled to plead 
retention, it would produce the utmost inequality 
and embarrassment in the division of bankrupt estates. 
For as bills must necessarily pass through the handr 
of many indorsers, all of them, if they happened 
to be debtors to the accepter, would have a right of 
retention 5 in which case, sums of money might be 
withheld from the estate of the accepters, to ten, 
twenty, or thirty times the amount of the bills dae> 
by them. Besides, as the holders of Gibson 8c 
Johnston's bills had drawn a dividend of 5s. 8d. in 
the pound from their estate, if the objection was to 
be sustained, a further dividend would virtually be 
paid on them,^ corresponding to the dividend which 
Gibson & Johnston would otherwise be entitled to 
draw from the estate of IVJacAlpine & Co. for the 
bills on which they claimed ; and were this to tura 
out no more than 2s« 6d., still the bills of Gibson 8c 
Johnston, indorsed by MacAlpine 8t C6. would b« 
drawing nearly a third more than their own debts, 
that is, jSs, 2d,, and the others only 5s. 8d^ 

And 
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And it has been since remarked, that if the deci- 
tAon of the Court of Session had been supported, it 
^^ould have virtually been giving a sanction to double 
ranking on the personal estate for One debt. When 
the Court of Session allowed the Scotch Company to 
retain against Gibson & Johnston the dividends due 
cm their own acceptances in Gibson & Johnston's 
hands, by indorsation from Livesay Hargrave & Co. ; 
this could be allowed only in security of an indemni* 
fication to the Scotch house for the claim already 
made against their funds by the holders of Gibson & 
Johnston's acceptances, which the Scotch house had 
indorsed ; for the Scotch house had no other claim 
atgainst Gibson & Johnston. But the holders of these 
bills had not only claimed from the Scotch house but 
from Gibson & Johnston ; and therefore, the very 
debt had already been directly ranked on Gibson & 
Johnston's estate, which the Scotch house was now to 
rank for a second time on the dividends in their hands 
belonging to Gibson & Johnston, and forming a part 
of their personal estate. The House of Lords appears 
to hare placed the matter on its true footing : for, as. 
On the one hand, 'there was no room for the plea of 
retention ^ so, on the other, there was no room for 
objecting that the sustaining of the claim of Gibson & 
Johnston would give a double ranking on the Scotch 
estate ; since the bills alrqady ranked in recourse on 
the Scotch estate, w^re not the consideration which Gib- 
son 
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fc J<Amton bad gjKren fos the bilk on wbi<^ di6 j 
claudM^^ but titesd biUs had oojdia into thcnr haadft 
fipoift tf Uttri partjf^ Livesay Hargnive & Co«j in tb« 
ONom of trade with diem. ' 

b a 9iibse<|iie»t case^ but under diffstttxti cisCHm* 
staaces^ vetentioa waa also refused* 

Ludtaw accepted bills dsaws by Fonester & Co.*^ 
loi Ae amMmt of S%\L^ and, on the other haad, they 
ar the tame time granted promiAsery aotea to Laidfanr 
far about Aft same amount: Forrester & Co* in-* 
doreed Laidlaw's billsj and received their value ;. but 
Idddlaw ktp€ Fof fester & Co.'& notes io his posseSi« 
siotijr-^aad both £ukd. The holders of Lasdlaw's bSk^ 
drevr 10a» in the pound from hit estate. The; also 
Mked Ibr the amout^ott Forrester & Cob's estate^ 
ftom vrfiich it was Supposed they would d£Sw 5e» 
oKne. The trustee for Laidlaw's ctediflors having 
cbioasd to be ranked on Forrester & Co>i's estate fiotf. 
Ar promissory notes granted by them to Lttdlaw, and 
still in his hands, the chim was objected to, on the 
footing that these ptcmissory notes did not create a 
&bt against Forrester & Co. distinct from that due 
by them in consequence of the accotnmodaition biUa 
which they received from Laidlaw and got discounted. 
These HDs were die only value which dtey received 
fbrgranti;^ diem; and had Forrester & Co. paid diem» 

Laidlaw 
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Laidlaw would have had no claim for the notesi 
These promissory notes, therefore, were to be consi^ 
dered in no other light than as a security put into 
LaidlaVs hands by Forrester & Go. iii relief of the 
obligation which he had undertaken by accepting the 
accommodation bills. And as these bills werejalready 
ranked on Forrester & Co.'s estate, the trustee was 
entitled to plead compensation or retention against 
the claim made by Laidlaw'a creditors i for, to sustain 
the qlaim, would be to allow both the creditor and 
cautioner of the debtot to rank for the dame debt; 
The Court repelled the objection, and allowed Laid-^ 
law's trustee to be ranked for the full sum in the 
bills, s 

On this judgment the following observations havd 
been made. It is difficult not to acknowledge, I. That 
to allow Laidlaw's claim, without supporting the plea 
of retention, was just to allow a double ranking on 

T Fotrester's 






* 1796, Nairne a, Cranstoun, Fac. Coll. No. a 13. p. 502 < 
As to ranking on bill tnini^£Hons, fee aUb 1790,' Sanditirean & Gra- 
ham's Aflignees a. Stein, Bell's DeciHoos, p. 81. — In this caie, the 
dflignees advanced a claim of retention over certain bills wdich had 
been indor&d arid remittod by Stein ^ before his faUurCi to Sairdiemail 
ft Graham, by whom they were difcounted, and placed to his credit, 
although they did not fall due till after /equefiration was awarded 
againft him* The right of retention was MuGid, di the bills were 
held as payments, of, the date of the remittance,* feeing that the in<* 
dorfees had been thereby enabled to raiJe money on them. The 
imgnees were accordingly obliged, in (hting their cUim agarnH;' tht 
iihUi to give aedit for their amount. 
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Forrester's estate for the same debt, since the one set 
of bills had already ranked on that estate, and the 
ether set of bills was in Laidlaw's hands merely as an 
indemnity. And, 2. That the only effect of such re- 
tention would have been nearly or precisely the same 
with what takes place in England, where the dividend 
for ranking on cross paper by a nominal creditor, 
though in reality only a surety, is suspended till it 
should be seen what the surety actually pays, and how 
far he exonerates the estate from his own paper. It 
was urged, that the estate of Forrester & Co., who 
had discounted the bills, was benefited to the full 
amount of 20s. per pound by that discount, of which 
the holders of these bills only got back from it 5s; in 
the pound; so that, even after Laidlaw's creditors 
ranked upon Forrester's estate for the promissory 
notes and got other 5s., it would in fact be only lOs. 
in the pound; whereas the holders of the bills ac- 
cepted by Laidlaw, having drawn 10s. in the pound of 
their amount from his estate, it is obvious, that his 
creditors would lose, at all events, a sum equal to 5s. in 
the pound on these bills ; and were the objection to 
be sustained, they would lose precisely the 10s. which 
had been paid them out of his estate. The conclu- 
sion deduced was, that even the refusal of retention 
left the estate of the discounter still highly benefited, 
while the holder of the cross paper was not reim- 
bursed. But is there not reason to question this 

view i 
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view ? It would indeed be quite correct, if both par- 
ties were solvent ; but in bankruptcy, it will be re<« 
membered, that every personal creditor is to be held 
as having Equally benefited the bankrupt's estate to 
the amount of SOs. per pound, while yet he has drawn 
no larger a dividend, and is in the very condition with 
the creditors in the discounted bills. But how should 
the mere circumstance of more than one party being 
engaged with the latter, give a double advantage^ 
without transgressing the plain rule, that no one debt 
tta rank more than once ? Another view that weigh- 
ed much with the Court was, that in such cases, the 
object should be, to preserve, if possible, equality be-* 
tween the patties. This principle is entitled to every 
regard between solvent parties to a contract; but 
bankruptcy reduces all personal creditors to a level ; 
and, laying aside all views of hardship, and all chance 
differences of the value of obligations, requires a court, 
of law to apply, without reluctance or exception, the 
same rules to all cases, viz, that no debt is to be 
ranked for, more than once ; and that no two parties 
are to be ranked at once for the same debt. It is no 
longer the one of the original parties that contends 
with the other, but the creditors of the one with the 
creditors of the other ; each being entitled to claim 
the whole personal funds of their debtor, and to ex-- 
clude double ranking for the same sunv ^ 

T2 This 
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9 Bell, V. 2. p.'422. 
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This undoubtedly seems to be the just view of th^ 
doctrine on general principles. If Laidlaw's estate 
had paid dividends to the extent of 158.^ and Forres- 
ter's estate to the extent of 5s. in the pound^i to the 
holders of the bills, the debt would have been extin- 
guished : and Laidlaw's creditors might then have 
drawn from Forrester's estate a dividend correspond- 
ing to the amount of the 15s. in the pound so paid by 
them ; a sum for answering which contingency it 
was the duty of the trustee to have reserved from the 
funds. Were the principle of the decision universally 
acted upon, it might lead to considerable inequality in 
the distribution of bankrupt property. Had Laid- 
law's estate paid 58. in the pound to the holders of the 
bills, and then ranked for the counter paper on For- 
rester's, which we will suppose to yield 15$. in the 
pound, the estate of Forrester, in that case, would 
pay on the same debt, though constituted by different 
documents, 30s. in the pound. 

But there certainly is among all mercantile people 
a received and inveterate notion, that an interchang<^ 
of bills between two traders solvent at the time, cre- 
ates two distinct debts, which, in the event of failure^ 
entitles the holder of the documents, whether the ori- 
ginal receiver, or a third party, to rank for the amount. 
They consider it much in the same light, as if an ex^* 
change of notes of the same value, though, perhaps, of 
different currencies, had been made. The deteriora- 
tion 
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tion of the paper by the bankruptcy of either of the 
parties, is one of the circumstances which they take 
into consideration, and does not in any respect affect 
the original fairness of the transaction. Forrester's 
estate was unquestionably benefited by Laidlaw's bills 
to the extent of 800/. ; while Laidlaw's estate, from a 
negligence perhaps on his part, in not discounting the 
counter bills, was not benefited a farthing by the trans- 
action, but, on the contrary, was a loser of 400/. It 
would be hard to say that Laidlaw's creditors were not 
entitled to draw from Forrester's estate an indemnifi- 
cation for this loss, by ranking for those very bills, in 
consideration ef which, other bills had been granted, 
that had enabled Forrester to add 800/. to his divisi- 
ble funds. The principle of suspending payment of 
dividends in England is nearly the same with that of 
withholding payment of dividends on contingent 
claims in this country. The claims, in this country, 
of which payment is suspended, are really contingent j 
and it would be unjust to pay a dividend on a debt 
^that might not eventually land on the claimant or the 
estate. But, in the above case, the debt was not 
wholly contingent. Laidlaw's creditors had actually 
paid 10s. per pound on the accommodation paper grant- 
ed to Forrester^ in relief of which, they claimed to be 
ranked for the amount of the counter bills ; and it 
was the opinion of the majority of the judges, that 
Laidlaw's creditors ought to be allowed no more than 

T 3 » what 
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what was sufficient to indemnify them. Thf 7 were 
accordingly ordered to be ranked on Forrester's estate 
for that purpose } but, instead of being only permitted 
to draw a dividend on the sum actually paid out by 
them^ and payment of the remainder suspended till it 
should appear how much was drawn from the estate 
by the holders of Laidlaw's own acceptances, they 
were allowed to draw a dividend for the whole a» 
mount of the bills in their hands, while a similar di- 
vidend ,was paid to the holders of the bills discounted 
by Forrester; which was, no doubt, authorising a 
double ranking for die same debt, unless it b^ hel4 
that the counter bills created a distinct debt. If the 
general rule, that no debt is to rank for more than it 
has produced to the estate, could be rigidly applied in 
all cases, every double ranking of this nature ought 
at once to be cut off. But it h^s been shown, that in 
some cases it is hardly possible, if not absolutely im- 
practicable, to do this 'y and, at the same time, to pre* 
serve the privileges of bills as unexceptionable docu*- 
ments of debt, in the hands of onerous »nd bonafide^ 
holders. And to make a partial application of the 
rule would scarcely answer the end proposed, in oppo** 
sition to those general principles of €quity....which 
jnight be judiciously applied to the adjustment of par- 
ticular cases, according to the peculiar circumstances 
with which they are attended. 

CJfA?. 
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OF LETTERS OF CREDIT. 



JLiETTERS of credit bear a close affinity to bills of ex-* 
change, and owe their origin to the same cause, viz, 
the difficulty and danger attending the transmission of 
cash to foreign parts^ or to any considerable distance 
in the same country. A letter of credit, properly so 
called, is a mandate or order from a person in one 
place, to his banker or correspondent in another, au- 
thorizing him to advance to a third person mentioned 
in the letter, sums of money to a specified or unlimit- 
ed extent ; for which advances, he who gives the let- 
ter becomes responsible. No person of ordinary pru- 
dence (unless he means to bestow the money by way 

T4 of 
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of gift), will grant a letter of this description, without 
being pretty well assured of neimbursement for the 
sums which he ^hus allows to be advanced on his cre- 
dit, especially as an unrestricted credit may, in many 
cases, be abused. To guard against accidents, such 
as the bearer losing the letter, or being robbed pn the 
way, Savary recommends it as a necessary and pro- 
per precaution to describe minutely the person and 
appearance of him to whom the letter is given. But 
another species of letters of credit has grown into 
practice among merchants. A person, from being unr 
known in ^ particular place, or from his responsibility 
being doubted, may find it difficult to purchase good^ 
upon his own credit ; in which case he gives a refer- 
ence to some house by which he is better known, or 
obtains from a friend a letter, certifying that he is in 
good circumstances and worthy of credit, and en- 
gaging to see paid the debts which he contracts. This^ 
strictly speaking, is more a letter of guarantee than a 
proper letter of credit ; but the term i$ now indiscrir 
minately applied to both. In letters of credit, strictly 
so called, he who advances the money has a direct 
claim against the writer of the letter for the money so 
advanced. But in letters of guarantee for the price of 
goods furnished, the writer of the letter is only even- 
tually and subsidiarily liable, should the party to whom 
the goods are delivered be found unable to pay the 

price, 
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price, which renders it necessary that he be discussed 
before any claim can be made against the guarantee. ' 

Letters of credit, like bills, being extremely use« 
ful in commerce, have been indulged with similar 
privileges. They are obligatory and probative against 
the grantor without witnesses, and whether holograph 
9r not ; as are all missive letters in re mercatoria. * 

In the first cases that occurred in this country, re- 
lative to proper letters of credit, it was thought, that, 
in order to make merchants liable for their letters j re- 
gular notification of the advance was necessary, in 

the 



> Boucher defcribes another fort of letters of credit, which h^ 
calls commercial mandates. A commercial mandate is a letter by 
which a mercantile hooie orders andther houic in the fame city to pay, 
>vithin a limited time, to the bearer, a certain fum fped6ed in thq 
letter. Thefe commercial mandates ieem to be iynonymous with our 
inland drafts or orders, differing fomewhat in thfeir form, bat regnlated 
liearly by the fame laws. They are ftroifgly prailed and recommended 
by Boucher, as by their means a creditor, fufpicious of his debtor's cir- 
cumdances, derives, from his acceptance of the order, a (ccurity which 
he could not dire^tfy demand, without doing ibme injury to the debtv 
pr*s credit : And a debtor, who wifhes to protr^£l or evade payment, 
is thus brought at once to the te(^, without any apparent feverity on 
the part of the creditor; for the debtor connot refuse acceptance, 
without expofing himfelf to judicial diligence, which might otherwii^ 
have appeared har(h on the part of the creditor, but is now the juft 
punifhment of diihonouring his order. N. xssi.^-'FUU Ch. 4. p. 114. 

* 1739, Goodlet Campbell a. Lennox. — 1779, Clark 
a. Rofs, Did. v. 4. 412. — See alfo, 1752, Campbell a^ 
JVIacLauchlan, Kilker. (Proof) N° 1 6. p. 448. 
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the same manner as in the negotiation of a bill ; ' fo? 
which three reasons were assigned* 1^» That tbio 
writer of the letter might know that credit was given ; 
Sdfyj That he might know how much was given ; 
andy SJfyf That he might know whether Or not the 
holder of the letter had repaid it. But it is now well 
ascertained^ that the writer of the letter is liable fof 
the advance^ witl^imt any such notification. 

Weir gave Johnston a letter of credit upon Mans* 
fields of the following tenor. ^ According to our 
communing Saturday last, with respect to George 
Johnston, you will be pleased to give him credit for 
150/., and I promise to see you paid.' Mansfield^ 
accordingly, gave Johnston letters to his correspond- 
ents in England, to let him have what goods he want- 
ed to that extent; with which credit, having gone 
imipediately to England, he, upon his return, set up 
a shop, which he kept for about two years, and then 
stopped and absconded. Mansfield brought an action 
against Weir for payment, and proved the credit 
given, by the bills drawn by his correspondents in 
England, partly on himself, partly on Johnston, which 
he paid and retired, and by the invoices accompany- 
ing these drafts. Weir pleaded, in defence, that no 
notification of the credit having been given, was 

made 



^ i68i» Ewing a. Burnet; and, 173 1» Earl pf Dun< 
donald a. Watfon, Didl. i. 547. 
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made to him prior to the raising of the action. The 
Lordsi however^ repcUed the defence^ and found him 
liable. « 

A similar determination was given in the case of 
Hamilton a» Carlisle & Dunlop, in 1766. 

In 1762, Douglas of Glasgow, wrote to Hamilton 
of London, that he wanted to raise 500/. by drawing 
bills on London at long dates, and remitting bills at 
short dates to replace them, and asked leave to draw 
on him fox that purpose, promising to get the se- 
curity of J. Carlisle and J. Dunlop, with whom he 
was engaged in a copartnery trade. The proposal be- 
ing agreed to, a letter was subscribed by Carlisle & Co. 
referring to l!)ouglas*s letter, and engaging their secu«> 
rity for such sums as Douglas should draw for. la 
January 176S, Hamilton, who had hitherto traded by 
himself, assumed a partner into his house, but conti- 
nued to answer the bills drawn by Douglas as he had 
done before, till August 176S, when he was in ad- 
vance about 608/. Carlisle & Co.^ stopped payment 
in November 1763, and Douglas accepted bills for 
the balance due ; but he having also failed, Hamiltoa 
brought an action against J« Carlisle and J. Dunlop 
the guarantees, who objected that they were not liable 
for the bills draMm by Douglas, in respect they were 
not intimated to them. And admitting that it was 

not 
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not necessary to intimate every individual draft, yet 
intimation ought to have been made when any mate- 
rial circumstance occurred, such as might have led 
them to withdraw their security, or warned them to 
look for relief. Two periods were pointed out ; the 
one when Hamilton assumed a partner in January,— 
the other when his dealings with Douglas came to an 
end in August 1763. To which it was answered, 
that the pursuer could be bound no further than to 
comply with the conditions of the mandate. But the 
letter contained no clause requiring intimation of the 
advances, of which the defenders, the partners of Dou- 
glas, could not be ignorant. And there was no reason 
for a particular intimation upon the pursuer's assum- 
ing a partner, which made no alteration upon the 
credit. The Court found the letter of credit extend- 
ed to the sum of 500/., and that the Company was 
liable to that extent. * 

The terms of a letter of credit must be strictly 
complied with by him to whom it is addressed, other- 
wise the grantor is freed from his obligation. 

An order having been given by Rattray to Paisley, 
to furnish C. & J. Nisbets with sugars, to the extent 
of 10/. on their joint bill, at such date as might be 
agreed upon, which, if not retired, he would see 

paid, 

* Fac. Coll. N° 33. p. 255.— See alfo Stewart a. Drew, 
j[ 7. February 1779. 
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paid, the sugars were furnished by Paisley ; but no 
bill was taken by him from the Nisbets for the amount, 
J. Nisbet went soon after to settle in London, and 
C. Nisbet became bankrupt ; upon which Paisley pur« 
sued Rattray and the Nisbets for payment of a ba« 
lance still due of the price of the sugars. Rattray 
stated, in defence, that Paisley the pursuer had de- 
viated from the terms of the mandate, by not taking 
a bill from Nisbets for the amount of the goods fur- 
nished, which was sufficient to bar the action of re- 
course. Rattray was not obliged to show that he 
suffered a loss by this deviation from the mandate. 
In order to found the mandatary in any action against^ 
the inandant, he must implement the terms of the 
mandate specifically. Paisley was not at liberty to 
substitute an open account in place of the bill, even 
though it had been equally beneficial to the mandant. 
But an open account is not held as equivalent to a 
bill ; and it would be a dangerous precedent in mer- 
cantile transactions, if letters of credit were to be so 
interpreted. A bill affords a more easy and expedi- 
tious method of obtaining payment i and therefore, it 
is a deviation to the prejudice of the writer of the 
letter, if it is neglected to be got when stipulated. 
And so the Court found. ' 

A 



' 1779, Paifley a. Rattray, Fac. CoIL N° 51. p« 91. 
An order taken by a travelling agent or rider, is binding upon his 
09n(Utuent^ A merphant having ^ven to the rider of an EngliOi 

houic 



A letter of eredit may be conltitttted^ lo ad tp 
make the writer liable^ though it do not Expressly 
bear that he interposes his security^ or meant to com# 
under any direct engagement, if it be (uch as to iik» 
dttce the person to whom it is addressed to givis ere* 
ditj when he otherwise might not. 

Brown sent Crichton Strachan Bell & Co. an or** 
der for a <}nantity of sugar, to which Jack, who had 
formerly been in the practice of dealing with them, 
subjoined the following note, addressed to Crichton 
& Co. * 15th February, 1796. Gentlemen,— My 
friend, Mr Brown, is a young man merely begun bu- 
siness. Tou may safely send him the above order. 
In doing which, you will very much oblige your, &c* 
(Signed) VTu. Hck.' 

Crichton & Co. accordingly, on the I6th Febru- 
ary, sent Brown a part of the sugar commissioned ; 
and in consequence of a new order, they sent him, 
on the 29th March, a small additional quantity. A^ 
bout the middle of June thereafter. Brown became 

bankrupt, 



booie an order for a certain quantity of tea, the bonie, on account of 
Ibme difficolty that had oocurrtd in obtaining payment of a former 
debt from the merchant, refuied to execute the order. The peribn 
who had given it, brought an a£Hon of damages againfi them. The 
Court were of opinion, that a rider or travelling agent, who receives 
an order, comes under an obKgation for the merchant by whom he 
is accredited ; and therefbre found, that as the defenders had failed 
to deliver the tea porchafed by the pnrfuer, they were liable to him 
ia damages. XS03, Milne a. Harris James 9i Co. Fac. Coll. No. loS. 



ov urrcits of cit£»ir. di9 , 

bdnkmpti and left the country ; on which Ctichton 
& Co^ brought an action for the price of the sugar a- 
l^ainst him and also against Jack, who, they contend*^ 
ed, had become his cautioner, by the letter of credit 
which he added to the first order. In defence, Jack 
stated, that his uniform practice of dealing with the 
pursuers had been on two months credit ; and that 
Brown was solvent, not only oh the t5th February 
1196, the date of his letter, but for upwards of 
three months thereafter. He further pleaded, that 
the letter founded on is merely a declaration that 
Brown was solvent at its date ; and it Mras an esta- 
blished principle of the mercantile law, both in this 
country and England, that no action will lye on such 
letter, if the writer really believed the person recom- 
mended to be solvent, although in this he should be 
mistaken. But Brown was solvent both on the 15th 
February, and for a period after it, which exceeded 
the length of the credit usually given by the pursuers. 
So that, even if the letter were actionable, the delay 
on their part, considering the unfavourable nature of 
a cautionary obligation, would have been a relevant 
defepce against the action. The Lord Ordinary re- 
pelled the defences, and found expenses due ^ and a 
reclaiming petition against the judgment was refused 
without answers. * 

In 

■I" II I ■ 

* 1 797, Crichton & Co. a. Jack» Fac. Coll. N® 41. p. 97. 
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In delivering a letter of credit^ care . should tnS 
taken that it be explicitly worded, so as to exclude 
anjr latitude of interpretation, as to the sum to be 
advanced beyond what was intended ; or any optional 
power in the receiver to apply to different persons 
for the same sum ; for if each of these persons be 
applied to and furnish the money, the writer will be 
liable to both for the amount furnished. 

G. Home wrote a letter to his brother J. Home of 
LcMidon, ^ that he was content to advance him BOA to 
supply his necessity, and had written to Edinburgh to 
send him credit for it; but that if he thought it 
would be too long ere it came to his hand that wayy 
he might show his letter to Mr Foulis, and give him 
a bill upon him for the 90/., which should be ho^ 
noured, and so to get the money from him or Mr El- 
liot, and it Would be punctually paid. * 

J. Home, having taken up the 30/. from Mr Foulia^ 
drew a bill upon his brother for it, which was paid ; 
and Some months after, drew another bill upon him 
for 13/., payable to Mr Elliot, who pursued G. Home 
for payment. G. Home contended, that he could 
not be liable for the 13/. because his letter was ful** 
filled by paying to Mr Foulis the 30/. therein contain- 
ed, several months before his brother received the 
13/. from Mr Elliot ; and he could never be liable by 
his letter for twice payment of the same sum. In 
reply to which, it was stated, that the defender's let- 
ter 



'"*■<. 
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ter to his brother being a letter of credit for taking 
up 30/. from Mr FouHs or Mr Elliot ; although he 
got the sum from Mr Foulis, yet, having kept the let- 
ter, and showed it afterwards to Mr Elliot, the latter 
was in bona fide to advance money on it, not knowing 
that Foulis had already made payment. For the de- 
fender, after he repaid the 30/. to Mr Foulis, should 
have got up his letter ; and that being omitted, he 
ought to be liable for the 13/. And the Court ac- 
c:ording]y found him liable. ^ 



U APPEN- 



^ 1705, Elliot a. Home, Dift* v. i. p. 546. — Forbes'^ 
Dec* p. 38* 
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ADDITIONAL FORMS OP BILLS FOREIGN AND 

DOMESTIC. 

N« 1. 

£xch. for L. 615 : 1 : 9 Sttfrliog, at 40 per cent. 

Jammem, t6ii Afril, f 8o6. 

Ninety days after fight of this our ieoond of exchange, (firft and 
third of the fame tenor and date not paid), pay to the order of Mr 
John BeveridgCy fix hundred and fifteen pounds one (hilling and nine- 
pence Sterlings value reddfcd, and place the fame, with or without 
further advice, to the account of 

Smith Johnston & Cp. 

To Mijfrs Leitch Vf Gordon, I 

mcrcbantSf Glafgorw, J v. 

St PeterBurgt M< aSfiS Atigifi, 1806.— *R* 4PO0, at 3i|d. Sterl. p. R^ 

Three months after date, pay this our firft of exchange (fecond 
not paid) to the order of Mr John Mackenzie, the fum of four thou- 
land rubles, at thirty-one and one eighth pence Sterling per ruble, , 

value in account, as per advice from 
TV Mefrs W, t^ S. Setfttf) Wm. Grierson & Co. 

mmkantt^ Clajgow. 1 W. ^ S. Sjcott. 

Payable at our counting houlc. 

This bill is due on the 9»iath December. 

XJ 2 N« 
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Excb. for L. 300 St^. at |i|^oriat p.ppppd, 
London^ J^tb M*rcb^ 1^07. 

At two and one half ufances, pay tikis my iccond of ^xchapg^ 
(firQ not paid) to Mr f dward Hope, or order, the fum of threis 
hundred pounds Sterling, at eleven ^nd one half florins p. pound, 
^alue in account as adviicd* 

John Tomlinson. 

Rotterdam, J 

]£xch. p. L. 2500 Sterling. Si Cbrijhpbersy jub November, 1 806. 

Ninety days after Tight of this our third qf ezcharv^, (firft afsj 
fecond of th^ iamc tenor and date not paid), pay to the order of Mr 
James Swinton, ^wo thoufand five hundred pounds Stirling, value 
Received in negroes for your eda^e, aad place it to account of M|r 
Timothy Barbour, as per advice, 

^9 Jacob linlayfin EffA }. HoDosON, for S^f ,^ 

Glafgow, J ^-'Q; }<ACOS filNLAVaOV* 

This bill is drawn per procuration, or Q:..Qj^ (^uafitate ^aj of 
the drawee ; and therefore, if he refuses to accept, he may be chargc4 
on horning as a drawer* 

tiJBofif l6tb SeptemBer, j8o^. f xc)iar)ge p. Milrees 5000. 

At thirty days fight, pay this my fecond of exchange (firft not 
paid) to the order of Mr Archibald Wiifon, five thoufand *milrccs, 
at five fhillings and twopence per milr^, value in account with S^ 
Antonio yidetti, and place ip to your ac<fount, as per advice. 

Wm. Glenlinsok. 

ffo Mr Henry WUliamfon, 



piercbantf Ed'inburgb 



font\ 



N 



Jo 



\ ■» 



^iambur^t th§ l^tb M<ty* X?o6, — for L. aoo Sterling. 

At three ufances, pay this our firfi of exchange (fecohd not paid j 
to the order of McfTrs J. Hobibn & Co., the foui of two hundred 
|>ounds Sterling, value of the Tame* and place it to accoUtit, as per 
advice from 

To Mi/ftt liamas WeUeJley i^ CoA Blaikkk & Co. 
London, J 

Accepted. Thos. Wklle^Ilbt &. Cp. 



N«7. 

]kzch. for Lrs. T. 2000. tendon, %^th April, 1796. 

At ufaiice, pay this, my only bill of exchange, to Mr Pierre Du-^ 
ton, or ordel-, two thoufand Hvres tourriois, value received, and plac^ 
It to my account, with or wtthoiit advice. 

Acc«. J. & T. BERdtR & Co. 
pour detil inill4 livre^ tqumois; 

Exchange for L. XC^cL ^eva-Tork, i'Xd Avgufl, 1S06. 

Thirty days after fight of this m^ firft of exchaog^, (feeond, X\Ar4i 
dnd fourth of the fame ti^nor and diit^ not paH), pleaie p2^y Mr John! 
I>onald, or order, one hundred pounds Sterling, value- receired, whiclil 
^lace to accotmc, with or without further advi^ ffwd. 

Your humble fervaiit, 

I.. XOO Sterling. BdinBttrgb, ytB April, 1^7. 

Ninety days after date, pay this, my only bill of exchange, to Mr 
James Jt^etton; or ovditi', one hundred poomk Sterliiifg, valAi teethed 
of him, and place the fame to account, as pSr aSdvfed (or witihout 
further advice) from 

To Mr Hobtrt WallaceA Richd. Dick.^ 

' '' * Accepted. Robert Wa'llace. 

Payable at my counting houfe. 

U 3 N'' 
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N^ 10. 

L. 175 Sterling. Glafgow, 5/A June^ rto6. 

Conjunctly and fereraUy, at the term of Martimnas firft to come, 
pay to me, or my order, at the Ship Bank here, the fam of one hun- 
dred and icventy-five pounds Sterling, for value received. 

To Mejfrs Jamts HamUtoH,'\ /. ptoc** of J» White, 

merebant in Gla/grwt ondL RoB. Thomson. 

yolf/i Fra/eTf farmer at\ Jab. Hamilton, 

Wefiburn, Jobn Fraser. 

N» 11. 

L. J7. Gretneci, M May, 180 7. 

At fight, «pay to William Groie Efq. or order, 6fty-ieven pounds 
Sterling, which place to my account, without further adf ice. 

mercbanff Aberdeea. j 

A FRENCH BILL. 

Mope, U I Ju'ilUt^ 1806. Pour L. 195 : X7 : 6 Sterling. 

Au huit 0£lobre procham, payez par cette ieconde de change, (la 
premiere ne i'dtant), k Tordre de M'^* Gros Dayillier & Co., cent, 
^oatre vingt quinze livres, dix fept ibis, fix deniers Sterling, vaieur 
en compte, que tous paflerez, fuivant avis de 

A Meffieurs Mrs Js, Cazewan t5» Co.! ^ ^^ Roilanh. 

Lmbres, < J 

DES ENDOSSEMENS. 

Payez a i*ordre de Meflrs J. R. De&rts, valeur regue le 8 Jnillet 

x8o6. 

Gros Davillizr & Co. 

Payez a i'ordre de Moas' B. L. Fould, valeur en compte. 
Par«f, 8 JuiUa^ z8o6. J..R. Desarts. 

Pay to the order of Mr John Thorburoi value in account. 

B* L. Fould. 

A f]l£NC» 



A F&&MCB BILL IM THB.RBVOLUTIOMAKT iTtti* 

A deux iifiuice« payez par cetjte premiere de ditnge au CitoyeH 
0iiratid de cette oommctne, on ordre, deiut mille e^us k dnquadU^ 
cinq denleti de gros, valetnr re^ue comptant du Citoyen GoMota, et 
la paflotx, faif ant Tavis de 

Yotre affeftionn^ ami, 

AN ITALIAN BILL^ 

ynuKtat a X3 JVnttai^r^ 1801. P' L. 367 it 14 Std*. 

Ad nib psgate p' qOefla (econda di cainbki (tina ibl volta) all 
online S. P. delli Sig>i Wili°^ Hichardfon & Coinp. la ibmma di Line 
trecento fcfl^uita iette, ibldo too, &, denari quatro SterS Valuta id 
e6nto e ponetelii come p. la d*A?iib Addio. 

GiOtACCKl^O SFAtiOHi4 

4m Bizti rod 4r PoMA 
AHuH. I 

Pagabile in Londra. 

A GEtMAN BILL« 

Hamkntrg^ din 9 Siftmher, 1S06, filr L. 260 : : 6 Sterling. 

Drey monath nach dato, bezahten fie gegen dieftn iecunda wech". 
61 (prima nieht) an die order der Herrcn Gebruder Bethmann zwey 
linndert und iech&ig pfnnd Sterling den .werth in recbnOng und ftellen 
iklgen in rechnUng laut bericht. 

Httreu 1 

A. 1st 2). DahimiMff G. S. Kaomakim. 



mZimdgn* 
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APPENDIX, 
No. H. 

V 

DUTIES EXIGIBLE ON BILLS AND NOXES^ COMMEljLgiHCJ 
ON THE 11. OCTOfiSR 1804,. Wi. ACT 44. GEOw Hi. 

c. xcviii- § 2. & 8. 

Bill of cichange, draft, order, or promiflbry or otlier iiote» for tlie 
payment of money to tie Bearer on ■ demand^ where the (bm fhall 
amount to 40s. and Ihall not exceed 5I. 5s. - - L. O O 8 

— of exchange, draft, order, or promiflftry or other note, 
payable ^herwfe tbtm to the bearer on demofidf where/the - 

fum Ihail amount to 40s. and (hall not.e;Kce6d 5K 5s. - O X O 

— exceeding 5I. 5s, and not exceeding 30I. - - - - o I 6 

— exceeding 30I. and not exceeding 5.0I. - ----Qao 

— exceeding 50I. and not exceeding lool. -----030 

— exceeding lOOL and not exceeding acx>l. - - - -04.0 

— exceeding aool. and not exceeding 500I. - - * - O 5 Q 

— exceeding 500I. and not exceeding loool^ - ---076 

— where the fum ftiall exceed loool. - -----0I0« 

Foreign bill of exchange which (hall be drawn in (cts ac- 
cording to the cuftom of merchants^ where the fum 
expreffed therein, or made payable thereby, (haU not 

exceed loOl. — For each and evefy bill in eachfet - - a I o 
above lOol. and not exceeding aocsl. -----o^o 

— abote aool. and not exceeding 5O0I. - - - --03a 

— above 500I* aiwi not exceeding loool. - - - - - o '4 o 

— above lOOOl. - - - - --------050 

Promiflbry or other note, for the payment of money to 

the bearer on demand, (which may, within th^ec years 
after the daie thereof, but not at a later period, be re- 
i(rued, from time to time, after payment at any place), 
where the fum exprcfTcd therein, or made payable 
thereby, (hall not exceed il. is. --005 

— exceefiing 1 1, is. and not exceeding al. as. - --00^ 

— exceeding al. as. and not exceeding 5I. 5s. - - - - O o jy 

— exceeding 5I. 5s. and not exceeding aol. - - - - o i a 

ProffiiHory 
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Promiflbry or other note, for the payment by, or on ac- 
count of, the Bank of Scotland, or the Royal Bank of 
Scotland, or the Britilb Linen Company, to the bearer 
on demand, of th« fum of iool.| (which may, within 
three years after the date thereof, but not at a jater 
period, be reilTued, from time to time, after payment, 
at any place,} --.-^------L.050 

Exemptions and Regulations* 

Drafts and orders for the payment of money to bearer on demand, 
upon any banker, or peribn or perfons aAing as bankers, and reliding 
or tranfaAing the bafinefs of a banker within ten miles of the place 
at which fuch draft or order (hall be drawn or given, and which place 
/b^ll be expreded in or upon fuch draft or order. 

Bill, remittance bill, certificate, and all other bills, of what na- 
ture or description ibever, drawn by commilConed officers, maOcrs, 
or furgcons in the navy, for wages or pay, or by the commiflioners of 
hi» Maje(ly*s navy, or by the commiflioners for viiRualling his Ma- 
j,efty*s navy, or by the commiflioners for taking care of lick and 
wounded (eamen, or by the commilHoners for managing the tranfport 
fcrvice, upon and payable by the treafurer of his Majefty's navy. 

The duty on bills, drafts, &c. is payable by the drawer. 

Any bill, &c.. having a (lamp of a different denomination, ^ut of 
ttjutd ovfuperior value to the Aamp required, may, on the holder pro- 
ducing fuch bill, &c. iefore the fame (hall become payable, be (lamped 
on payment of duty, and 4es. penalty ; but if payable before produc- 
tion thereof, tben on payment of duty, and lol. penalty. 

Undamped bills or notes are void, and thoie drawing or negotiat- 
ing fuch, or bills or notes improperly (lamped, are anfwerable for the 
duty. 

No note payable to bearer on demand for more than £o1., (except 
notes of the Bank, or Royal Bank, of Scotland, or the firitifh Linen 
Company), (hall be reifTued, but (ball be cancelled, on penalty of xol. 

No note payable to bearer on demand, which (hall bear date be- 
fore, or on roth OAober 1804, (hall be relfTued after loth October 
i^Qii but (hall be caaceUed, on penalty of aol. 

A 1^ P I It* 



554; INDEX. 

jfSis of ParRamiftt, See Statute, 
^dmlmfiration^ hufband's right of. See yut maritu 
Addrefsy want of in a bill may be fupplied, 99. 
Advice^ letter of^ when neceifary to enable accepter to 
pay, 100. 

when it does not coincide with the bill, ihid. 
Agent ^ may be empowered to- draw, accept^ and indorfe 
bills, 6o. 

manner of doing fo, 61, I20. 

who capable of the office of, 60. 

what power neceffary, 61. 

cannot delegate his authority, 63. 

principal how bound by the a6is of, 61, 63. 

fleps neceffary in withdrawing the power ftx>m an, 6^. 

ought duly to apply for acceptance, 114. See FaS$rf 
Rtder, 
Alteration, See Vttlatlm* 
Apprentice fee^ bill granted for, 95. 
Arreflment ofbillsf 223, 224. 

in the hands of a gratuitous indorfee, 225* 

in thofe of an accepter, 227. ^ 

after acceptance, and befpre payment, iHd. 

after payment, 228. 
Ajfignation qt bills after being proteiled and regiftered^ i*j6. 

See Intknaitont Indorfation* 

B 

Bags^ fmall fealed^ employed as money by the Carthagi- 
nians^ 32. 
Bank noteef circulate as ca(h, 53. 

of Bank of Scotland, &c. exceeding 20L may be re- 

iflued, ibid^ 
not fubje£l to a ret vindication 147, 218. 
^or compenfation, 221. 

Ranters* 
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Bankers'^ promiffory ncteif their ufc, 53. 
SMnieri* rbeckt. See Chech, 

Banlrupt^ how fsA- he can transfer his property by drafts 
and indorfations, 267. 
whether he can accept bills, 285. 
payment of bills by him, 275. 
payment to him, iHd. 
Bankruptcy^ its efFed» 268. 

bills g^nted or indorfed within fixty days of, for valu% 

received, good, 269, 
bills drawn or indqrfed within that period in payment or 

security of prior debts reducible, 279. 
bills granted in exchange for a perfonal obligation to 

give fecurity, 274. 
indorfatioi^ and fijnifts betweep merchant^ within iijEty 

days of, 278. 
bills depofited in fecurity within that period, 279* 
bills i9dorfed, )>ow ^ir reducible in the hands of honajidc 

onerous indorfees^ 282. 
l>31s indorfed partly for money advanced between date of 

indorfation and that of, 284. 
4ate of acceptance or indorfation, by what rule afcertaia- 

ed in cafes of, 287. 
period of fi^ty days how computed, 288. 
devices to evade the a6b by indorfations between third 

parties, 299. 
bills negotiated without an equivalent, whether payment 

of them may be ftopped, 290? 
bills remitted for a fpecific purpofcn 29 1^ 
when negotiated by the indorfee or depoiitary, 293, 
bills taken by^ fa^or in his own name, 294. 
bills taken by an executor, ihld. 

)>ill (Claims of bankrupt eftates on each other, how arraag. 
fd. See Ranking o/billu 

fearer ^ 
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I 

Bearer y bills payable 10, void, 8i. 
Bills of Exchange y hiftory of, 20. 

known to the Greeks, 23. • 

introduced in modern times by the Jews and Italians^ 24, 

extenfivel"^ employed by the Dutch, i^* 

the ufe of, 26, 28, 32. 

foreign, clefcription of, &c. 35., 44. 

periods of payment, 36, 39. 

drawn in fets, 43. 

inland, in what refpefts different from foreign, 44. 

what neceflary to conilitute, 46, 47. 

forms of, 40. 

utility of as a paper currency, 3 r, 32. See Parties^ Re^ 
quiJtL'Sy &c. 
Blank bonasy nature of, 80, — niill by ftatute, 8i. 

C 

Calendar^ months by which bills are computed, 37. 

Julian, still ufed in Rufiia in drawing bills, 42. 

modern, fome time employed by the French, 43. 
Cqjb Notes y their nature and^ife, 53. 
Charges. See Damages. 
Certainty of the payment of a bill, 69. 
Checks y on bankers, when to be prefented, 153. 

how far good as a payment, 162. 
Coiuy copper currency in the Crimea, 24. 
CoUuJive paymenty by difcounting bills to bankrupts, 274. 
Commercial mandates y definition and ufe of, 313, nt)te^ 
CommtJJion moneyy wRat, and when due, 239. 
Company y parties to bills, 64. 
Compenfationy of bills, 2 1 9. 

not competent againft an onerous indorfee, 22c. 

relevant when only two parties are concerned, ibid. 

pot pleadable on a prefcribed account, ibid* 

Compenfationy 



Compenfationf recoii^^eAf&'tibd ilioWed on a cautionary oblU 
gation^ 22 r» 

aot pleadable on a relatwe bm by an accepter againll ah 
indorfeey fa6^or for tlie fn^orfer's creditor8> 222. 
Compittafibn^ oi time on bias, \i. 
Conation, mferkeVi in ftts of foreign tiilh, 45* 
ConJitidhal accephhc^t \i6* 
Confideration, bills voided by an unlawful, 94. 

reward of fervices a good; 9^8. 
Confignationt of the amount of a bill, when necefTary, 159. 
^on^ru^ioif 9 of acceptances i2u 

of intereft due on a bill payable at fight, 242.] 
ContraSs^ what neceffar^f- to the validity of, 55;. ^ 
Corporations f parties to bills, 6}« 
Credit* See Letters (f Credit^ 

D 

Damages i on a diihonoured bill, 239, 

what cbim for fuftained, ihid. 
DatCy eifential to a bill, 7^1. 

ought not to be erazed or altered, 79. ^ 
Days of grace ^ on bills, 38* 

why fo termed, 39. 

allowed according to the cuftom^ of different countri^ 
ibid* 41. 
Deaths of the drawee or accepter of a bill, i^x^ 

what necefiary to be done in that event, 152, 174. 
Deatbbedi bill granted on, 97, 
Debenture^ indorfable like bills, 68, 88:. 
Deiiwry^ of a bill, not rieceffary to veil » right in thfe ia- 

dorfee, 133. 
Demand^ bills payable on, 119. ♦ 
Pifchargesj feparate, not good againft an indorfee, i 35. 

X Difcount^ 
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jyifcofititf on bills* retained by bankers, tg, 

and commiflion allowed to them, tit J* 91. 
JDs/bonqur, of bills. See Negotiation. 
J)onatio mortis caufa* See Legacy^ 
Donation^ bills delivered to a wife confidered as df 97^ 
Drafts^ on bankers, require no ftamp. Append. No. 2. 
J)ranxter't^ fubfcription, npt requifite to the validity of % 
biU, 81, 83, 

liability to the accepter, 165, 

$0 the holder, 182, 
Pranoee^ when bound to accept, 124, 

E 

I ' 

EfiQs^ want of, in the drawee's hands, 1 94* 

po excufe for negle^l pf negotiation when indorfe^'^ aro 
concerned J 195. 
Erazure, See Fitiatidfh 
pxcbangf^ definition of, 26. ' 

operations of bills of, ^id, 

nature of, 28, 39, 

cannpt be charge4 for (ummarily, 238. 

whei^ due, ibid. 
pxecutori taking bills in his own name, 29 4* 
JExpenfes of proteft, when exigible, 39. 
JSxtiifdliofi of bills, in whole or partially, 160, 

F 

fa^ioKy bo\in4 by bills drawn in his own name, 6t. 

_ liable to his conftituen^ for bills taken in his own namt, 

liable fpr money remitted by biU on a private, ioflead rf 

public bank, 62. 
liable for drafts in his own name, taken fpr axpount of 

^jjlg 4jfcpwn^ed| ibid, 

ftSitim 



PiQiAettt mJor/atiottf confidered as forgeiyi 148, 158^ 

Foreign Miff 35. 

Forgery of InlUf 

will not afFcdl the ptftieft Whofe iiames are forged, i jf^^ 
Banking Companiea moj mark, and ftop fot;ged noteif^ 
1584 — note* 

Fraudf in procuring acceptance, 123. 

Furthcoming f aftion of, what, 328. 

G 
Gaming Jebis, bills given for, void, gi* 

even in the hands of an onerous indorfee^, 138^ 
Grace, days of, 38, 39, 41. 
Grahitous Ulli, what, 96. 

Holder f bound to ilri A negotiation, 108, 15X1 182^ 
Horning. See Summary Diligence, 
Horje-radng^ bills given for monej won at, 93 < 
authorifed by ftatute in England, ibid, 

1 

Indofjationsy lull and blank, 13 1.^ 
danger of blank, 13 2« 
after proteft, ibid, 

whd Coinpetent to ea^ecute, 1^3, 134' 
prefuitfed to be for value, 1 34. 
indorfer reinv^fted by fcoring, 136. 
more privileged than bills, 135, 141. 
of an obligation contained in a bill, 1424 
may be reftrided, 143. 

after a bill has been paid, or for lefs th^n the full fui^, tj{J^i 
when fiftitious, 148* 
of a bill payable to two perfons, 149. 
•f a bill payable to a married woman^ ibid^ 

Indorfeef 
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Indorfee, 

onerous, not obliged to admit obje6lions ple^da^^ ^g^U^ 

the drawer, 136. 
oat^.of, with re|ra^d Ip y^ue giyen, ipuft, be fpgc jfj, ihf^. 
not entitled to payment fron^ grantor of^unki^f^} b.iU64i)3,$. 
entitled to payment of a loft bill, though pri^xiouifly paid^ 

Inttiah^ bills figned with, 85. ^ 

Inland bills j dtftinguifhed from foreign, 44. 

employed to tranfaft the internal trade, 45. 

originally limited in their operation, if^d^,^ 

put on the fame footing with foreign bills, ibid^ 

peculiarity in Scotifh, 46. 

adopted to fupply the place of promiflbry aotes, ibid* 
Injlalmcnts, promiflbry note papble by, 52. 
Interejly claufe of, in a bill, does not vitiate it, 75. 

when due on bills, 240. 

on notes payable on demand, 243. 
Intimation 9 nature of. 208- 

if required on bills, /^/V/.— when neceffary, 209. 

of a bill pofterior in date, its efFed, ibid. 

protefting a bill equivalent to, 2.1 1. 

verbal notice to drawee fufficient, ibid. 

if neceffary, to be made by an indorfee, ibid^ 

divefts the drawer of the funds in the drawee's hands, 2 12. 

but not unlefs the holder limits his demand, 2i«. 

where effefts, and not money, are in the drawee's hands, 

214. 

neceffary in precepts fpr fungibles, 28;!. ^ 

ytis maritif 

hufban.d liable fpr bills grantpd by his wifq l^fore. i^^fri^ 

^lititles him to purfue for thofe granted to hert 58. 
biB to wife, beaiing exclufion of; effeftua/, ibi//.- 

Legacy^ 



IWME- H\ 



Legacy f cannot be conftitut€d by biH, 96. 

may be effeded by bilt granted to an interpofed perfen^ 

bill delivered to a third perfon for behoof of drawer. 07. 
JLetter 0/ advice f when neceffary, 100. 
Letters of credit ^ definition of, 311, and ufe, ihid, 

confounded with the letters of guarantee, 312. 

privileges of, 113. 

writers of, liable for the advance, without notification, 3 14* 

terms of, must be ftri^y complied with, 316. 

writer of, liable, though he does not exprefsly interpofe 
his fecurity, 318* 

ought to be explicitly worded, 320. ' 

Lofif of a bill left for acceptance, 115. 

of an accepted bill, blank indorfed, 145, 14^. 
Z;2^-biU, payment of^ 1.5 7. 

Marky bill figned with a, 85. 

Married wcment cannot be parties to bills, 5*5'* 

may be fo, jn particuW cafes, 56* 

cannot transfer by indorfation, 149. 

payment to them, 154^ 
MeribantSi cuftom of^ 26. 
Minors f incompetent parties to biHs, 58^ 

exempted' from prefcri{>tion, 265. 
Money i antiquity of, i8t 

rifle and expenfe attending the tranfportation of, 19, 37^ 

exchsmge of, 26, 32. 
Months how computed on bilh, 37. 
Muhiplepoittdin^i action of, 2^. — note* 

X } Negotiation 
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« 

Negotiation of htlls^ definition of, i8l. 

right of the drawer and indorfer, ibid, 

duty of the holder^ 182. 

confequence of negledl in notifying the difhonoury ihiJs^ 

period allowed for the notification of inland and foreign 
bills, 1839 184, 

what held to excufe a delay in notification, 185, 187. 

what accounted foreign bills, 187. 

notification to prior and poflerior indorfers, i88. 

notification between indorfers, 191. 

when the drawee has no funds, 194* 

where indorfers are concerned, 195. 

of precepts on faflors, 197. 

not necefiary, where all the debtors are bankrupt^ 198. 

notification mud be fpecific, ibid, 

whether private knowledge be equivalent to notification, 
200. 

notification inferred from an acknowledgment in a deedy 
Und. 

informal homing not held as evidence of notice of, 202. 

methods of notifying the diflionour, ibid, 

oath of a partner in corroboration of a private marking, 
203. 

not neceifary to return bill and proteft to drawer in pur- 
fuing recourfe, 204. 
Non-acceptance^ duty of the holder in cafe of^ io8* 

liability of the drawee, 125, 127. 
Notaries^ fubfcription of bills by, 85, 86. 
Notifoaiion, See Negotiation, 
Notingt not ufed in protefts of foreign bill8» 175. 

O 

Oathf of indosfee, 1^60 

Onerous 
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Omrous iilltf what, 96. 

OrdcTf bSIs payable to, 79«— •in^orfations to, 1$^^ 

P 

Paper moneys unknown to the ancients^ 31* 
Par of Exchange^ 30. 
ParHal acceptance^ Il6« 
Partial payment i 161* 
Parties^ to bilk and notes, 55. 

muft be capable of perfonal obligation, Hid, 

bound by act of their agents, 6o. 

all the accepters to a bill jointly liable, 64. 

bill payable to two perfons, their intereft in it, ihlJm, 

biirby principal and cautioners indorfed to one of ikt 
latter, ibid^ 

bill payable to three perfons^ ibid^ 

where there are feveral drawers, 6$^ 

bill drawn by a fa£lor on an incoxporate company, iHd^ 

partners cannot draw bills in the company name, after 
its dilFolutipn, ibid^ 
Partners^ when bound by aAs of copartner^ 64, 6^» 
Payee ^ of a bill, 35* 
Payment f pf a bill^ where ^o be demanded or made, 15 f| 

159- 
at- what time, 15?, 153, — to whom, 153. 

to a perfon not the real owner of the bill, 154. 

of a forged bill, 157. 

of a bill payable to two perfons, 158. 

pot valid before bill4)e due, 159. 

muft be at the place of payment, tbld^ 

by confignation, ibid. 

elfe6i of, 160. 

by accepting a compofition or fecurity,. 16 f. 

by 4r<^ pn a bankery i6z. 

Payfnsntf 
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Paymentf prefumption of, 1639 169. 
/«/rij.proteft, 166, 168. 
through miftake or ignoraHce, 1 70. 
Penalty y bills containing a, 76. 
Flace^ where a bill is drawn, when Falfe, io6. 
Poinding 9 246. 

P^, notification by, 108, 202. 
Prtfcription^ fexeunial, of bills and notes, 249. 

runs, not from the preciFb day of payinent, but the lall 

day of grace, 250. 
interrupted by fummary diligence, or an action witnin the 

fix years, 25 (• 
not barred oy an informal fummons, 252. 
barred by decree taken againft one co-obligaht in a oill, 

ibid. 
and by produ6lion of bills and protefls in a prbcefs of 

ranking, ibid. 
whether interrupted by partial payments,* ibH. 253. 
bills, how proved after, 254. 
if precluded by relative writings within the fix years, 254, 

256, 264. 
of bills payable at fight, 264. 
of the right of aftion of an accepter againft the drawer, 

ibid* 
of bills in England, France and Holland, /^<V,— ^note. 
runs not againft minors, 265. 
no fummary diligence after, 266. 
payment of a bill to an onerous indorfee after, ilid^ 
f^rivileges^ of bills, 205. 

bills complete without witnefTes, and prove their own 

date, ibid» 
pf bills payable to the drawer, and promiiTory notes, 206. 
extraordinary, how long bills retain their, 230. 

Prlvihg^f 



firivilegefi ef promiflbry note^i 51.— See Arrefimtntf Camk 

penfationf Intimation, 
fifoeuration, biUa drawn and accepted by» 60* 
Promfci of acceptance good in Englandi 121. 
Promiffory notes f definition of) 49. 

Utility of» 50* 

poiTefs equal privileges with billif 51;— forms of» $ii 
Proof t of fraud againft the holder of a biU| when allowed^ 
123, — note. 

of an ittdorfation fraudulently devifedj; 137. 
Protejlst ofbillS) when necelTary, 171* 

cannot be difpenfed with, ilidt—- their ufe^ 1724 

vary in their fotms, ihld. 

tnuft have bill prefixed, ibid: ' 

cannot be taken on xhb day of payment, 173* 

of unaccepted bills after the term of payment^ iUdi 

of bills payable at a day certain, 174. 

by whom taken, ibid* 

of bills payable to the drawer, and promifibry notes^ 1 75^ 

fubfcription of witneffes not neceflary to, 176. 

of bills payable at no certain place, 177. 

againft two perfons of the fame name, i'/8. 

of bills drawli upon account of a third perfdii, iUdi 

of loft bills, ibid. 

for better fecurity, not pra£Ufed in this country^ 179. 

^uaUtate ^ai bill drawn in that fohni N" ^ of Appendix, 

Ranking ofbills^ how regulated in bankruptcies, 297. 
by the holder on the eftates of preceding parties, 298* 
by bankrupt fubje£ts of accommodation paper, &c. ibid. 

Y ' Ranking 



Ranhing ofttBtf daulk, danger of, in Knx)(8 bill tr^faA}onf| 
299. 
double^ from undue retention^ 30O9, 30^^ 
J how far poiiible to preventt 9991 3089 JfO* 
Jleeelptf on payment of a bill> 163* 
^e-excbangCf definition ofy and when due^ ;;39^ 
Reftrenee^ g^ven for obtaining .cvedity 3i2» 
tiegifiration^ of bills and proteftSi 245t 
Rfiquifites^ of bills, 67* 

no precife fet of words necelTarir tp cpnftitttt^ ^ bill q^ 

note> 469 72. 
but they myft be for money, 68, 
inuft be free from conditions and contingencien, 69* 
claufe of fubftitution, 7i---of intercft,- 72 — ^penalty, 76^ 
efFe6i of Uank fpacesleft iq draj^ng a bill^ 77— r^te, 7^. 
bills without a time of payment} |^f^« 
bill drawn withopt a payees 8q, 
drawer's fubfcription» 81, 84. 
fignipg with initials, and fey notaries, %$* 
want of a fpecial addrefs, 99, 
Rtder^ or travelling ^gent, binds his cppftituents by his ^fz 

ders, 317. — ^pote, 
Rohh^, applying for payment of ^ bi}I> ap4 perfpiia^iBg tl^^ 
indorfee, ]54« 

s. 

I 

Security f proteft for further, J79 — arreftment in, ijjo, 

Sets^ foiipign bil}s of exchange drawn in, ±u \ 

Sight f bills payable at, 36, iig. 

Signature, of th^ drawer, 83. 

Smuggled Goods, bill granted for, void, 04 — fuftained in 

hands of payees, 149. . 
Stumpy required in bills, 78. 

exceeding Ihe appropriate one in yalpe, ihid^ 

Stafuies, 



36. WaLnLJ6^4J- 

12. Geo. III. c. ^2. § 36.— »3r Geo. III. 9. 18^ 

iS^f 55— M9- 
S3. Oeo. III.— 44* G«P- ?H. c. 98-^^ 59? 
25. Pari 1696.— 81. 
14. Pari. i6si.— 13. Geo. 11. c. 19— 93» 
}6. Car. II. c. 7—9. Ann», c. 14.— iW. 92. 
23. Geo. III. c. 49. J 4» 7-— "f Geo. HI. c. 72. 

5 43— 1«3- 
9. 9c 10. WilL IIL— 3. & 4. Anns, 184, 242. 

J a. Geo. III. c. 7 a. § ^i.—iUdk 188.— note, 

168 1 1 20th Pari. Chas. II. 234. 

1696, c. 36—236. 

XI. Geo. IIL c. 72. f 42, 2^7.-5 43, a44.-"f 4^1 

265. 
21. James I. c. i6— 264.— c. Ann«, c. 16—265, 

162 If c. 18— -268. 
1696, c. 5—269. 
33. Geo. III. c. 74. { 29—275. 
19. Geo. II. c. 32.''— I James I. 276. 
Suh/Htutiofif bill with a claufe of, void^ 71. 
Summary dthgence^ nature of, 233. 

conferred on forei^ bills in the year J[i58i> 234, 
extended to inland bills in the year 1696, 236^ 
how applied, and mode of its operation, ilnd^ 
competent againft the drawer and indorfers, in cafe of 

non*acceptance, ilnd* 
fnade competent againft thefe parties after acceptance, it^ 

fhe year 1772, 237. 
only competent when regular negotiation has taken place, 

238, 244. 
for principal fum and intereft, ibtd» 
^^y proceed againft the dfawer and aU the indorfers a|: 
^he fame time^ 244^ 

Summary 
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Negotiation of btlh^ definition of, l8l. 
right of the drawer and indorfer, ibid, 
duty of the holder, 182. 

confequence of negledl in notifying the difhonour, ihiJi^ 
period allowed for the notification of inland and foreign 

bills, 183, 184. 
what held to excufe a delay in notification, 185, 187. 
what accounted foreign bills, 187. 
notification to prior and pofterior indorfers, i88. 
notification between indorfers, 191. 
when the drawee has no funds, 194* 
where indorfers are concerned, 195. 
of precepts on faftors, 197. 

pot necefTary, where all the debtors are bankrupt^ 198* 
notification mud be fpecific, ibid. 
ivhether private knowledge be equivalent to notification, 

200. 
notification inferred from an acknowledgment in a deed, 

ibid* 
informal homing not held as evidence of notice of, 202. 
methods of notifying the diihonour, ibid. 
oath of a partner in corroboration of a private markings 

203. 
not neceffary to return bill and protefl to drawer in pur- 
fuing recourfe, 204* 
Non^cceptance^ duty of the holder in cafe of, io8. 

liability of the drawee, 125, 127* 
Notariesf fubfcription of bills by, 85, 86. 
Notif cation. See Negotiation, 
Noting f not ufed in protefis of foreign bill8» 175. 

O 

Oathf of indosfee, 136' 

Ofierow 
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Omrous billtf whati 96. 

Ordetf bills payable tO) 79.— uulorfations to, 133. 

P 

Paper moneys unknown to the ancients* 31* 
Par of Exchange^ 30. 
Partial acceptance^ ii6t 
Partial payment i 16 1» 
Parties^ to bills and notes, i$* 

muft be capable of perfonal obligation, ibid, 

bound by act of their agents, 60. 

all the accepters to a bill jointly liable, 64. 

bill payable to two perfons, their intereft in it, ihtJm^ 

biirby principal and cautioners indorfed to one of tlte 
latter, iW, 

bill payable to three perfons, ibiJ^ 

where there are feveral drawers, 6$^ 

bill drawn by a fador on an incorporate company, iKd^ 

partners cannot draw bills in the company name, after 
its diffolutipn, ibid^ 
Partners f when bound by a6ls of copartner^ 64, 6^* 
Payee y of a bill, 35^ 
Payment y pf a biU^ where to b^ demanded or made, 1519 

159- 
at what time, 15?, 153, — ^to whom, 153. 

to a perfon not the real owner of the bill, 154. 

of a forged bill, 157. 

of a bill payable to two perfons, 158. 

pot yalid before bill4)e due, 159. 

muft be at the place of payment, ibid^ 

by confignation, ibid* 

(cffed of, 1 60. 

by accepting a compoiition or fecurity,. 16 (. 

Ixy 4raft PQ a banjier, |6z. 

Paypimt^ 
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Indorfee^t 

onerous, not obliged to admit obje£lions ple^dal^)^ sig9^^ 

the drawer, 136. 
oat^.of, with regvd tp v^ue giyen, ipuij, be fpgcjfji, i^ 
not enticed to payment froin grantor of^unkv^fjul feilki, 1,3,9. 
entitled to payment of a loft bill, though prjQxioufty paid, 

145- 
IrMialSf bills figned with, 85« \ 

Inland hills j diftinguifhed from foreign, 44. 

employed to tranfa6i the internal trade, 45. 

originally limited in their operation, i^id* 

put on the fame footing with foreign bills, ibid^ 

peculiarity in Scotifh, 46. 

adopted to fupply the place of promiflbry notes, ibtd^ 
Injlalments, promiffory note payable by, 52. 
Intereftf claufe of, in a bill, does not vitiate it, 75. 

when due on bills, 240. 

on notes payable on demand, 243. 
Intimation y nature of. 208. 

if required on bills, ibid. — when neceflary, 209. 

of a bill pofterior in date, its efFe6l, ibid. 

protefting a bill equivalent to, 2.1 1. 

verbal notice to drawee fufficient, ihid. 

if neceflary, to be made by an indorfee, ihid^ 

divefts the drawer of the funds in the drawee's hands, 2 1 2. 

but not unlefs the holder limits his demand, 21^. 

where eflFeds, and not money, are in the drawee|s hand?, 
214. 

neceflary in precepts fpr fungibles, 28?. 
jfus maritiy 

hufl)an.d liable for bills granted by his wife; be&re, marrU 

'age» 57- • / 

^htitles him to purfue for thofe granted to l^er> 58. 
bill to wife, beaiing exclufion q^ effeftua/, iti/f» 
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Legacy f cannot be conftituted by biH^ 96. 

may be effected by bilt granted to an interpofed per£>n> 
iW.— 97. 

bill delivered to a third perfon for behoof of drawer, 97. 
JLeiter of advice^ when neceflary^ loo. 
Letters of creStf definition of| 311, and ufe, llnd. 

confounded with the letters of guarantee, 312. 

privileges of, 113. 

writers of, liable for the advance, without notification, 3 f 4« 

terms of, must be ftridly complied with, 316. 

writer of, liable, though he does not exprefsly interpofe 
his fecurity, 3184 

ought to be explicitly worded, 320. 
Loff^ of a bill left for acceptance, 115. 

of an accepted bill, blank indorfed, 145, 149. 
Lofi'hy&f payment of, 1.5 7* 

« 
Markj bill figned with a, 85. 

Married womenf cannot be parties to bills, 5-5» 

may be fo, in particular cafes, 56* 

cannot transfer by indorbtion, 149* 

payment to them, 154* 
Mer/cbantSi cuftom of^ 26. 
Minors f incompetent parties to bilb, 58^ 

exempted- from prefcription, 265. 
Money ^ antiquity of, 1 8» 

rifk and expenfe attending the tranfportation of, 19, 27^ 

exchange of, 26, 32. 
Montbf how computed on bills, 37. 
MuhipUpoittdin^^ action of, 2^j5. — note. 

X } Negotiattca 
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« 

Negotiation of Why definition of, i8lw 
light of the drawer and indorfer, ibid, 
duty of the holder, 182. 

confequence of negledi in notifying the diflionour, ibiJi 
period allowed for the notification of inland and foreign 

bills, i83> 184. 
what held to excufe a delay in notification, 185, 187. 
what accounted foreign bills, 187. 
notification to prior and poilerior indorfers, i88. 
notification between indorfers, 191. 
when the drawee has no funds, 194* 
where indorfers are concerned, 19^;. 
of precepts on fa6iors, 197. 

not neceffary, where all the debtors are bankrupt^ 198* 
notification mufl be fpecific, ibid, 
whether private knowledge be equivalent to notification, 

200. 
notification inferred from an acknowledgment in a deed, 

ibid. 
informal homing not held as evidence of notice of, 202. 
methods of notifying the difhonour, ibid, 
oath of a partner in corroboration of a private markingr 

203, 
not neceffary to return bill and proteft to drawer in pur- 
fuing recourfe, 204. 
Non-acceptance^ duty of the holder in cafe ofy io8. 

liability of the drawee, 125, I27< 
Notariesf fubfcription of bills by, 85, 86. 
Notification. See Negotiation. 
Notingf not ufed in protefls of foreign bill8» 175. 

O 

Oath, of indocfee, 1^6* 

Onerous 
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Omrcus Wlst whaty 9$. 

OrJer^ bills payable to, 79«-*indorfation8 to, 13 v 

P 

Paper money 9 unknown to the ancients, 31* 
Par of Exchange^ 30. 
Pariud acceptance^ Ii6« 
Partial payment^ 16 1« 
Pariieif to bilk and notes, gf. 

muft be capable of perfonal obligationi iliJ, 

bound by act of their agents, 6o. 

all the accepters to a bill jointly liable, 64* 

bill payable to two perfons, their intereft in it, i^iV... 

biirby principal and cautioners indorfed to one of tbe 
latter, ihid^ 

bill payable to three perfons, ibiJ^ 

where there are feveral drawers, 6$^ 

bill drawn by a fadlor on an incorporate compaay, ihiJ^ 

partners cannot draw bills in the company name, after 
its diifolutipn, ibid^ 
Partners f when bound by afis of copartner^ 64, 6j* 
Payee, of a bill, 35. 
Paymentf pf a bill; where %o b^ demanded or made, 1511 

159- 
at what time, 159, 153, — to whom, 153. 

to a perfon not the real owner of the biU, 154. 

of a forged bill, 157. 

of a bill payable to two perfons, 158. 

pot yaUd before bill4)e due, 159. 

muft be at the place of payment, 1^/'^, 

by confignation, ibid. 

effeA of, i6o. 

by accepting a compoiition or fecurity,. 16 f. 

by draft pn a banker, 162. 

Pavfriinff 



